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Table of Shipments—Carbon Dioxide—1963- 
BO pie ceie els 3) oa nee eee 


Table of Unit Value—Shipments—Carbon 
Dioxide—1963-1972 


Table of Shipments—Nitrogen—1963-1972 . 


Table of Shipments and Unit Value—Hy- 
drogen—1963-1972 


Table of Unit Value—Shipments—Nitrogen 
—1963-1972 


Table of Shipments and Unit Value—Ni- 
trons Oxide—1963-1972 ..... 222.6. cues sss 


Table of Shipments—Oxygen—1963-1972 .. 


Table of Unit Value—Shipments—Oxygen— 
1963-1972 


Document consulted by Dr. Hedley-Whyte 
during direct examination 

June 1, 1970 Report on visit to Carpenter 
Technology by Perham and Muller 

U.S. Dept. of Commerce, U.S. Industrial 
Outlook, 1974 

Sept. 29, 1972, R. C. Hesketh-Jones, Consul- 
tation BOC-Overseas Companies 

July 21, 1972, R. C. Hesketh-Jones, Overseas 
Company Boards. <2 + i556 i sacs eau dass 


A5208 


A5209 


A9d210 


Ad217 


A5218 


A5219 


BOC RX Program for the American Society of Anes- 
thesiologists Annual Meeting, Oct.7-11, 1973 A5231 
BOC RX 2: May 19, 1970 Letter from D. R. Harris to 
J. A. Perham A5249 


BOC RX 243 Percent Return on Total Invested Capital A5250 
BOC RX 244 Percent Return on Stockholders’ Equity .. A5201 


BOC RX 246 Graphs of gas volume, quantity and unit 
A5252 


BOC RX 260 Perry paper on oxygen and nitrogen (not 
in evidence) A5265 


BOC RX 261 American Iron & Steel Institute 1973 Report 
(not in evidence) 
Exhibit Offered by Respondent Airco, Ine. 
RAX 7 Airco Annual Report for 1973 


Volume 10—In Camera Filings* 


* The Table of Contents for Volume 10 appears only in that volume. 
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Andrew G. Kridl 2219 2250 2257 
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44-53 2105 
54-56 2106 
28-39 2108-09 
74-111 2109 
186-188 2109 
212-216 2110 
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194 2156 
196 2156 
191 2158 
189 2166 
190 2167 
L92 2169 
193 2170 
195 2171 
197 ai72 
246-A-M 2174 
243 2192 
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BEFORE THE FEDERAL TRADE COMMISSION 


In the Matter of: 


BRITISH OXYGEN COMPANY, LTD., BOC : Docket No. 
FINANCIAL CORPORATION, BOC HOLDINGS, LTD., 8955 
BRITISH OXYGEN INVESTMENTS, LTD., AIRCO, INC. 


Hearing Room D 

26 Federal Plaza 

New York, N.Y. 
Wednesda;, June 12, 1974 


Met, pursuant to notice, at 9:30 a.m. 
BEFORE : Ernest G. Barnes, Administrative Law Judge 


K. KEITH THURMAN, GORDON YOUNGJOOD, DON PURCELL, 
DARYL NICKEL, RHETT KRULIA and JOHN HOAGLAND, 
On behalf of the Federal Trade Commission 


JAY H. TOPKIS, LEWIS A. KAPLAN and MOSES SILVERMAN, 
Paul, Weiss, Rifkind, Wharton and Garrison, 345 
Park Avenue, New York, New York, 10022, on behalf 
of Respondent, British Oxygen Company, Ltd. 


FOSTER WOLLEN, R. BRUDE MAC WHORTER and DANFORTH 
NEWCOMB, Shearman and Sterling, 53 Wall Street, 
New York, New York, 10005, on behalf of Respondent 


AIRCO, Inc. 


ROBERT L. DOAN, assistant general counsel, Union 
Carbide Corporation, 270 Park Avenue, New York, 
New York, and 

ALEXANDER W. SIEROK, Wald, Harkrader and Ross, 1829 
19th Street, N.W., Washington, D.C., 20938, 
on behalf of Union Carbide Corporation 
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JUDGE BARNES: We will coimnence the hearing at this 


tine, | 


MR. TOPKIS: Your Honor, perhaps the first thing 1 might 


do is call the court's attention to a decision just handed | 
down by the Second Circuit on Monday, I believe, Missouri 
Portland Cement ageins Cargill, a Section 7 case which, I 
think, presents and resolves an extraordinary number of 


issues which your Honor will have to consider. I think you 


might find it helpful. 

JUDGE BARNES: Is this an extra copy? 

MR. TOPKIS: Yes. We will supply an extra copy to 
our friends as soon as we have it made. 

The case is indeed interesting in that it causes me to 
realize that is is the thinking of the Second Circuit that a 
company so sizable as Airco might be a toehodl, I hadn't 
realized that before, but I am always ready to learn from 


my betters, when they happen to be sitting on appellate 


courts. 

Now, your Honor, if we may, we would like to offer a 
number of exhibits because they would be useful in the testi 
mony of witnesses to be heard today. May I proceed with 
that? 

JUDGE BARNES: Certainly. 

MR. TOPKIS: First, your Honor, we would like to offer 


BOC Exhibits 44 through 53 which are census bureau current 
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industrial reports related to industrial gases for the last 
ten years, really. I don't know whether there is any object don 
to them or not. | 

MR. THURMAN: We would like to know the purpose of going 
back so far. 

JUDGE BARNES: Mr. Topkis? 

MR, TOPKIS: I go back 10 years because 10 years seems 
like a reasonable time to go back. This is to show what the 


situation was according to the census. 


JUDGE BARNES: Are these production figures reports of 


| 
| 
| 
| 
| 
| 


industry trends or anything like that? 

MR. TOPKIS: No, your Honor. They are production and 
shipment calculations by the census, of the various industrial 
gases. 

MR. THURMAN: It is very interesting and most certainly 
we will not object to census documents. I am just surprised 
that it is not made as to the accuracy of the other census 
figures -- the réidabliity of other census reports put in. 

JUDGE BARNES: I think you ought to say "no objection." 

MR. THURMAN: No objection, your Honor. 

JUDGE BARNES: I will receive BOC RX 44-A through F, 
45-A through F, 46-A through D, 47-A through H, 48-A through 
H, 49-A through H, 50-A through K, 51-A through K, 52-A 
through L, and 33-A through H in evidence. 

(BOC RX 44A-F, 45A-F, 46A-D, 47A-H, 48A-H, 49A-H, 
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50A-K, S51A-K, 52A-L, and 53A-H received in evidence.) 
JUDGE BARNES: Go ahead. 
MR. TOPKIS: We would like to offer BOC Exhibits 55-A 


‘ 


to C and 56-A to C, all of which are excerpts from the annual 


statistical report of the American Iron & Steel Institute for 


} 
i 
' 
! 
' 
' 
{ 


record the production and use of oxygen by the steel industry 
| 


the years 1970, 1971 and 1972, and in order to anticipate a 


question from our adversaries, let me say that the exhibits 


during those years, 


JUDGE BARNES: As reported to the institute? 


MR. TOPKIS: Right, sir. 

JUDGE BARNES: Any objection. 

MR, THURMAN: Normally we would have an objection but 
I think we have a stipulation that we won't object. 


MR. TOPKIS: I thought so. 


JUDGE BARNES: We did not receive any of these reports 
previously, these are the first? 

MR. TOPKIS: Right. 

JUD GE BARNES: I will receive BOC RX 54-A through C, 
55-A through C, and 56-A through C in evidence. 

(BOC RX 54A-C, 55A-C, and 56A-C received in evidence.) 

MR. THURMAN: This is not for the truth of these but 
what they reported the production was. 


JUDGE BARNES: That is correct. 


MR. TOPKIS: I would suggest, rather, that they are not 


| 
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conclusive on the subject but they are evidence. 

JUDGE BARNES: They are evidence on the subject, that 
is correct. 

MR, TOPKIS: Now, your Honor, we have a series of annual 
reports of companies with which we are dealing here and the 
first are BOC Exhibits RX 28 through 39, which relate to -- 
they are scattered, but they relate to various of the companies 
with which we are here dealing. And I may say that we are 
dealing with 28 through 39, 74 *‘orugh 111, 186 through 18f 
and 212 through 216. 

JUDGE BARNES: These are all annual reports? 

MR. TOPKIS: Yes, of the companies engaged in the gases 
field that we have been discussing here. | 

JUDGE BARNES: Any objection to these annual reports, | 
Mr, Thurman? | 

MR. THURMAN: Well, certainly, I normally object to 


annual reports because I don't think they are the best 


which I wasn't present at but I think we stipulatdd that 
we wouldn't object to the findings data in there, that is 
what the company reported as its financial data. The other 
we will object to as self-serving statements. 

MR. TOPKIS: And I don't offer them for that. 


MR. THURMAN: I would object as to relevancy of going 


evidence or reliable. I believe there was a stipulation at 
| 
| 


back so far. It seems to me how the market vas in '72 and "43 
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would be the relevant data in this case. I don't know why 
we are going back several years. We object on relevancy. 

JUDGE BARNES: We have a number of exhibits in the record 
going back to '68, I believe. The Perham-Breenfield report 
is 1970, I believe. 

MR. TOPKIS: Check, your Honor. 

MR. THURMAN: We put in the study going out. I don't 
think it was relewant at that time, either. Maybe we didn't 
make the relevant objection at that time. I don't see where ~ 
1966 is relevant to this case. Our objection is on relevancy 
of going back that f&r. We have no objection for the reports | 
going in for '72 and '73, the current years where this case | 
should be judged. They even have some '63 annual reports. 


It is going back considerably, gdng back from '63 to ‘74. 


I assume all of them go back to '63. I notice in BOC RX 212, 


i 
} 


it starts with '63 for Air Products. | 


MR. TOPKIS: To the degree they are available, yes. I 
think there were a couple of companies that didn't publish 
annual reports in '63. We wanted to get 10 years, on the | 


1 


theory that 1f your Honor wante to consiuer 10 years you can. 


JUDGE BARNES: i will receive BOC PX 28-A through 22, 
29-A through Z, 30A thpaugh V -- 

MR. THURMAN: Your Honor, are you reeeiving all of it 
even though they are only offering the financial data? 


JUDGE BARNES: This is correct. There is no point in 
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breaking them apart now. 

31-A through T, 32-A through 0, 33-A through K, 34-A 
through 0, 35-A through S, 36-A through Z, 37-A through Z, 
38-A through Z, 3%-A through Z. 

I will receive in evidence BOC RX 74-A through Z6, 

75-A through Z9, 76-A through Z6, 77-A through Z-3, 78-A 
through Z2, 79-A through Z, 80-A through Z, 81-A through 29, 
82-A through Z10, 83-A through Z17, 84-A through T. 

MB. TOPKIS: May I pass this one while we have it 
numbered, your Honor? 

JUDGE BARNES: Off the record. 

(Discussion off the record.) 

JUDGE BARNES: Back on the record. 

RX 86A through Z2, RX-87-A through Z2, RX 88A through Z. 

Now we will receive 85-A through Z and 89-A through P, 
RX 90-A through 0, RX 91-A through 0, RX 92-A through P, 

RX 93-A through P, RX 94-A through Z1l, RX 95-A through Z9, 
RX 96-A through Z19, RX 97-A through Z10, RX 98-A through 
z14, RX 99-4 through Z17, RX 100-A through Z15, RX 101A 
through Z17, RX 102A through 214, RX 103 -A througt 214, 


RX 104-A through Z19, RX 105A through Z11, RX 106-A through 


Z10, 107-A through Z16, RX 108-A through Z4, RX 109-A through 


Z12, EX 110-A through X, RX 1.1-A through V. 


Then I will receive in evidence BOC RX 186-A through Z6,| 


187-A through X, 188-A through W. 


| 
| 
| 


| 
| 
| 
| 


! 
| 
| 


4, oorl 

I will receive in evidence BOC RX 212-A through N, 
213-A through Z3, RX 214-A through Z2, RX 215-A through L -- 
it is 215-A through M and RX 216-A through L. 

(Above exhibits marked in evidence.) 

MR, TOPKIS: Noy, your Honor, we would like to offer a 
series of FTC Quarterly Financial Reports for manufacturing 
corporations, Exhibit 166 through 176. 

JUDGE BARNES: Mr. Thurman, do you have any objection to 
these exhibits? 

MR, THURMAN: Yes, your Honor. Our objection is rele- 
vancy. I have studied these and for the life of me I can't 
see how they are relevant to this case. There is nothing 
in there about industrial gas whatsoever. 

MR, TOPKIS: These are to give us a base, your Honor. 


These quarterly reports indicate rates of return in all 


manufacturing industries. I believe also in chemical indus- 


tries, and what we want to do is set them up as a base gainst 
which to compare rates of return in the business with which | 
your Honor is concerned here. 

JUDGE BARNES: Rates of return in chemical and allied 
products? 

MR. TOPKIS: Yes, your Honor. 

MR. THURMAN: We don't think so, your Honor. I don't 
think the assumption can be made. 

MR. TOPKIS: I am sure the answer to that question is 


within the resources of the Commission. 
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MR. THURMAN: Unless your Honor takes judicial notice 
of this, just because it was something put out by the FIC 
certainly the underlying data would have bo be present to show 
how it was prepared and what it means. Our objection would | 
be further on relevancy, number one. Number two is the under- 
lying data. 

I don't know whether this is the time for argument or 
not now, but we dort know what "rates of return" means. This. 
has been brought our many times, “rate of return oninvestment) 
rate of return on sales." Just what are we talking about? 

MR, TOPKIS: It says rate of return on stockholder 

| 


equity. 


MR. THURMAN: They never brought in anything echigaiddiste 
JUDGE BARNES: I will receive these on judidéial notice. 

These are reports put out by the Federal Trade Commission and 
they show whatever they show. ! 


j 
i 


I will receive BOC RX 166-A and B, 167-A and B, 168-A, 
B. 169-A,B. 170-A, B. 171-A, B. 172-A,B. 173-A,B. 174-A, 
B, 175-A,B. 176-A,B. 

I will receive these on the ba@is of judicial notice as 


publications being put out by the Federal Trade Commission. 


| 
(BOC RX Exhibits 166 through 176, as above-noted, | 


received in evidence.) 


MR. TOPKIS: With that, your Honor, we would call to 


the stand Dr. Andrew Kridl. 
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MR. THURMAN: Another thing, your Honor, this is only 
one page out of the whole report, we normally put the whole 
report in. 
JUDGE BARNES: Wait a minutes, let me swear in the 
witness. 
ANDREW G. KRIDL 
was duly sworn by Judge Barnes and testified as follows: 
JUDGE BARNES: Mr. Thurman, if you feel the entire report 
should be in or any other information connected with the 
quarterly reports, you may offer it in your rebuttal case. 
MR. THURMAN: I know. But usually when we try to put 
one page of something in -- I have to keep referring back to | 


what one does the other has to do, but when we put something | 


in, respondent says no, the whole thing has to goin. I 

don't know what it means, anyway, so I am really not concerned 

with it. | 
JUDGE BARNES: If you have some exhibits in the record 

that I have received and you feel other pages should go in, 

call them to my attention. 

DIRECT EXAMINATION 


BY MR. TOPKIS: 


MR. THURMAN: Your Honor, before this witness testifies,) 


we would like to know if this witness -- we would like to move 


that other witnesses who are to be called later be sequestered. 


JUDGE BARNES: Are there other witness who will be calle}? 
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MR. TOPKIS: Mr. Lionhardt is here and Mr. Cosgrove is 
P 2 here. Mr. Lionhardt is with the Boston consulting group and 
3 Dr. Cosgrove is with Ohio Medical. | 
gs JUDGE BARNES: I think Mr. Lienhardt ought to be 
5 sequestered. | 
6 MR. TOPKIS: Very well, your Honor. 
~ | BY MR. TOPKIS: 
8 Q Dr. Kridl, by whom are you employed, sir? 
9 A By Stamford Research Institute, other wise known 2s 
| 


Q What position do you hold? 
A I am the director and chairman of the Center for 
Chemical Industry Economic Studies. 


Q And is that center part of a larger unit vithin SRI? 


A Yes, it is, it is part of the Economics Division within 


SRI. 


Q And wuld you tell us, please, a little bit about SRI, 


Is it a corporation, a partner- 


in what form does it exist? 


ship, what? 


A SRI is a non-profit: institutéon that was set up on the 


20 
21 West Coast following World War II to do research and assist 
29 government, both federal and local, and private industry 


originally, for the development of the West Coast. Since 
that time it has become international in scope. It is an 


organization, last year our billings were $70 million. There 


! 
| 
| 
| 
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are some 2800 people employed in it and the field of activity 
spans everything from urban and social studies to work for 
the Department of Defense to physical sciences to work in 
economics of various industries. 

Q Who runs it? 

A This 1s not the easiest question to answer, Nobody, 
really. 

Q Is there a board of some kind? 

A We have a board of trustees which is composed of the 
leading industrialists on the West Coast. But the day to 
day running of the institute is pretty mich on the center 
and department level. 

Q You mentioned that you do work for both government and 
business? 

A That is correct. 

Q Could you tell us how your work breaks down in percentage 
terms? 


A Institutewide, we do about 70 percent for the government 


You are being compensatéd for your appearance here today 


Well, yes. That is to say I draw my regular salary. 


| 

f 
both U.S. and local, and 30 percent for industry. 

| 


And we are paying SRI your usual daily rates? 
That is correct. 
Not at all contingent on the outcome of this controversy? 


No, sir. 


+4 2810 


Q Dr. Kridl, within SRI, where would the study of 
industrial gases fall, or where would the study of the 
economics of industrial gases fall? 

A The study of the economics of industrial hak within 
SRI would fall within the Center for the Chemical Industry 
Economics Studies. 


Q Which you head? 


A Which I head, that is correct. 


Q Would you please -- 

MR, THURMAN: I guess we are getting the cart before 
the horse again. I think he didn't bring up -- 

JUDGE BARNES: He said -- 

MR. THURMAN: There is where it would be if there was one. 
Q Would you please tell us where you went to college and 
what you studied there? I don't want the courses. 
A I have a bachelors degree from Wesleyan University 
in Middletown, Connecticut, and a master's degree and a 
doctor's degree in physical chemistry from Harvard. 
Q When did you get your doctor's degree? 


1950. 


A 
Q You are a member of Phi Beta Kappa? 
A 


Yes. 
Any other organization? 


Sigma Psi, 


What is that? 
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A An honorary scientific society. 
Q Did you do any other work other than your graduate work 
at Harvard? 
A Yes, sir, I bees taken several courses in economics, 
sciences and business. 
Q Following your receipt of your doctorate in 1950, what 
did you do, Doctor? 
A I joined Shell Development Company in California as a 
research chemist. 
Q What did you do there? 
A I was involved in mostly kinetic studies of various 
organic reactions. 
Q How long did you stay in that task? 


About two years. 


A 
Q What did you do then? 
A 


I was assigned to process engineering department. 
Q What was that? 
A That involved economic studies on preliminary design 
and economic studies om various chemical plants. 
Q How long did you stay in that job? 
A Three years. 
Q And what did you do then? 
A Then I was transferred to an operating company of Shéll | 
Chemical in Pittsburg, California. 


Q What did you do there? 


A 2875 
A There I was broadly responsible for all kinds of 


technical aspects of the plant's operation as well as for 


certain budgetary matters. 
Q And how long did you remain in that -- 
A Two years. 
Q What did you do then? 

MR. THURMAN: Your Honor, we will stipulate that this 
gentleman is an expert chemical engineer or chemist. 

MR, TOPKIS: That is only half of his expertise. I 

will bring out the other half in a moment. 
A In 1957 I was transferred to Shell Chemical's economic 
research department in New York City. 
Q What did you do there, sir? 
A In that department we considered the desirability of 
Shell's entry into new fields. 
Q From what standpoint did you consider it? 
A 
staddpoint and secondarily from a technical standpoint. 
Q You were involved in both? 
A Yes. 
Q What did you do then, sir? 
A In 1961, I was transferred to the plastics and resins 
division of Shell Chemical. 
Q What did you do there? 


A I was in charge, initially, of the introduction of 
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polypropylene, which was a brand new product for Shell in 
the industry. 
Q Did you study that from the economicand technical aapects? 
A This study was done in the economic research department; 
after the study was finished I was transferred to the division 
to help bring this about. 
Q What did you do then, sir? 
A In 1963, I was hired by the then Diamond Alkali Company, 
presently Diamond Shamrock Corporation as corporate director 
of development. : 
Q What were your responsibilities? 
A The responsibilities were primarily -- I was in charge | 
of anything new, in effect, to the corporation. This ineluddd 
acquisitions, licensing, new product development, special ! 
economic studies, some government relations and so forth. 
Q How long did you stay with Diamond Shamrock? 
A Four years. 


Q What did you do then? 


| 
| 
| 
| 


A I joined Raychem Corporation in Menlo Park, California, 
initially as director of technical services and siemens | 
I became, in addition to it, the European sort of tebhnical | 
director for the company, and then I was asked to start «- 
brand new division of the company. 

Q What was that? 


A The division was called plastics add chemicals. 
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Q What were your duties in starting that new division? 
A To get the corporation into a brand new field in which 
it was not participating before, mainly selling specialty 
compounded raw materials for other people to convert. 


Q Did you consider both the business and technical sides 


of it? 


A As general manager of that division, I had to consider 
all the aspects, manufacturing, marketing, finance and 8 & D. 
How long did ee stay with Raychem? 
Altogether, five years. 
Until 1972? 


That is correct. 


What did you do then? 


In 1972 I joined the Stamford Research Institute, 


Q In what capacity? 


A I originally joined them as a senior industrial economist. 


Two months later I became director of chemical industry 
economics department, and two months ago I became the 
chairman of the Center for Economic Chemical Studies. 
Q Do you regularly advise businesses on possible acqui- 
sitions? 
A Yes, sir. 

Is that part of your responsibilities? 

it is. 


Would you tell us how you go about rendering such advice? 
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A Normally speaking, when a company comes to us wishing 
to commission a study for a diversification by acquieition, 
we would first try to assess the inherent strength and weak- 
nesses of the acquiring company. 

Secondly we will try to get as much guidance from them 
as to what their basic criteria are. Then we initially 
normally choose several fields for potential diversification 
by acquisition, and in the middle of the study we narrow 
this to one or two fields, and then we investigate the various 
companies in that particular field that might be available, 
at least in principal, for acquisition, and then again nici 
down the field to the companies that, ix aur opinion, are 
most worthwhile for being acquired, and of course this ingludes 
a good deal of financial investigation of the company's | 
standing as well as its product line. | 
Q And that kind of study regularly comes within your area 
of activity? 


A That is correct. That always comes within the Center 


for Economic Studies, it is done by the chemical economics 


department. 
Q Under your supervision? 


A That is correct. 


Q Would you tell us, sir, do you have any familiarity wit th 


| 
| 


the field of industrial gases? 


A Yes, sir. 
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Will you tell us how you acquired that familiarity? 

I acquired this familiarity in the following fashion: 
During my year and a half tenure with SRI, we did a 
thorough study of the United States industrial gas market for 

a United States company that was -- the report was finished 

in early '73, and in the middle of 1973 we did a thorough 
study of the worldwide industrial gas market, including the 
United States, for a foreign company. 

Q What was the purpose of the study for the domestic 
company? 

A The purpose of this -- 

MR. THURMAN: Objection, your Honor. We are going into 
these studies again without presenting the studies and the 
backup material. He actually refused to give them to us. 

The witness won't talk to me without counsel being present. 
It was not his counsel. 
JUDGE BARNES: He only stated now that he made sien. | 


M MR, THURMAN: He is starting into the purpose of the 


study itself. 


JUDGE BARNES: He is starting into it. We will see the | 


direction that it takes. 
I will overrule: your objection on this. 
MR, THURMAN: Before we get into the studies, your Honor, 


this whole gentleman's; background is technical, and he starts 


referring to "we" and he is talking about economics probably 
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in his department. That doesn't mean that they don't make 
decisions on economics. He hasn't shown any degree of formal: 
education, gaining expertise through economics. The Ph.D., 
the M.A., or whatever it was, the master's or bachelors were 
all in chemical engineering or chemistry. 

JUDGE BARNES: I believe his testimony is that from '67 
to ‘72 he headed a plastics and chemical division and he 
was in charge of getting the corporation into new fields and 
he was in «harge of all aspects of that, finance, planning, 
technical and aurketing. 

MR. THURMAN: He refers to "we.'' I think he ought to 


say what he has done. We have an expert director in charge 


of FTC but I don't think he can be called as an expert witness 


in economic matters as such. | 
JUDGE BARNES: I think so far ihe witness is qualified 
for his testimony. 
MR. THURMAN: May we have a copy of this study at this 
time? 
MR. TOPKIS: When we hear about the study. 
MR. THURMAN: I have been hearing about it for the 
past couple of minutes. 
JUDGE BARNES: You may proceed. 
BY MR. TOPKIS: 


Q The study you did for the domestic corporation, Dr. 


Kridl, what was the scope or what was its assignment? 
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MR. THURMAN: Objection. 

What were you studying? 

JUDGE BARNES: We will permit it. 
A The primary objective of the study was to, first of all, 
reacquaint the company with the general field of industrial 
gases in the United States, and, b), to suggest potential 
means of entry. 


al 


Q You said "'reacquaint.'’ By that do you mean the company 
was not engaged in the industrial gas field at that time? 
A That is correct. 

MR. TOPKIS: I would like now, your Honor, to ask the 
witness to write on a piece of paper the name ofthe company 
and -- 

Q Would you do so, please, Dr. Kridl? 

MR. THURMAN: We object to this. 

JUDGE BARNES: He can write it on a piece of paper. 

MR. THURMAN: Yes,he can, but where it goes frmo chere de 

MR. TOPKIS: Your Honor -- 

Please block print, if you will, Doctor. 

JUDGE BARNES: Mr. Topkis, where are we going to go now | 
from here? | 


MR. TOPKIS: Your Honor, I'm prepared to prove through 


this witness that SRI was commissioned by an American company 


and a French ccapany, neither of them engaged in the industrial 
| 


gases business at the time, long before this present 


23 


24 
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controversy between the Commission and the respondents came up, 
to study the desirability and possibility of those companies 
entering the industrial gases business in the United States. 

I would ask the witness to describe the companies in terms 
of their normal fields of interest and that is all I have in 
mind. I do this on the issue of potential entry, of course. 

So far as the studies themselves are concerned, if my 
friend wants to see them, he can obtain them, I woul nagine, 
from SRI. I don't have them. I haven't read them. 

MR. THURMAN: Procedure in cases that I have tried, we 
have always been furnished the studies. It is not the respons é- 
bility of complaint counsel to get it. It is the responsibility 
of counsel who wants to get it in the record to get it for you. 

Maybe we can stipulate that such and such had a study. ! 
If we had seen the study and knew what it was, we wouldn't have 


! 
' 


to clutter this record with huge studies. 

MR. TOPKIS : I have no desire to clutter anything. Al. 
I want is the fact that a study was made. I have said that x| 
haven't even read the study and I don't even know what its | 
recommendation was. I should say studies. 

I have been told by SRI that the studies were bought 
and paid for by the companies involved and they didn't want 
me lo» ng at them. 

MR. THURMAN: That doesn't serve our purpose. What 


{ 


they don't want or not -- if you are going to introduce some~- 
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thing, subpoena it. 

MR. TOPKIS: I am not going to introduce anything. 

MR. THURMAN: Mr. Topkis all through this trial said 
"best evidence.'' W: couldn't ask a witness something because 
the document was the best evidence, which I think is a 
ridiculous interpretation of the best evidence rule. We are 
willing to live withthat through this part of the case. I am 
surprised that he would ask this witness to’ talk about = 
study that we can't cross examine on. He might misinterpret | 
the purpose. I would Like to see in writing the purpose of ? 
this study. This may be something that we would want in 
the record. I can't go blindly cross examining him on some- | 
thing he says in very concise terms here and expect to seopectiy 
cross examine him on that. It is just not proper. | 

We brought this up the other day. I would assume Mr. 
Topkis would have brought the documents in rather than just 
fighting this out. 

JUDGE BARNES: I believe the studies showld be made | 
| 


available to complain counsel for cross examination purposes , 


When cross examination is finished, he can turn the study badk. 
| 
This would be in the nature of a Jenks report. Presumbah!y | 


a written statement by a witness, and it relates to his testi- 


mony. 


| 
MR. TOPKIS: Well, it is not a statement by the witness, 


your Honor, relating to the subject matter of his testimony. | 
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I am right now qualifying the witness and I am also demonstra- 
ting that a study was made and that is all. And to know that 

a study was made, you don't have to knuw what books were etudied 
nor what report was wtitten. If I testified that I went to 
college, it is not proper cross examination to demand that I 
produce my reading list. 

Further, I don't know that the Jenks rule is a two-way 
street. That was a rule designed for the purpose of protecting 
defendants and the consideration that defendants get in the 
average administrative and criminal proceeding. But the idea 
that defendants, in order to put evidence on, have to make | 
background material and everything else available to the | 
government -- I can't get that material right now from SRI, 

I spoke with their lawyer yesterday and he told me that they 
would consider a subpoena from complaint counsel. I suppose 
they have their remedies if they don't want to complg with | 


the subpoena. I don't see why I should be hobbled in the 


presentation of my case by a witness whose identity has been 


known to complaint counsel for quite some time, We identi- 


| 
| 
| 
| 
| 


fied him weeks ago. If they had wanted to talk with him they 
could have talked with him weeks ago. They say I wanted to | 
be there, well, absolutely true, why should I be there. If 
they had talked with him they would have found out -- the 
first thing I learned about Dr. Kridl is that he per formed 


those studies, that is what made him interesténg to me. They 
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would have found out the same thing. It was their deliberate 
choice not to go see hin. 

We aiso offered to make him available here in New York. 

It ig their choice. For them now to be complaining about the 
consequences of it, I can't follow that. 

MR. THURMAN: Mr. Topkis is amazing in that he -- we tried 
to put something in. He said, "Don't put part of that document 
in, let's get the full story, let's get everything out on the 
table.'' Now he turns around and wants a very narrow statement 
by this witness which is contradictory to everything he ever 
said. The Jenks statement, as far as that was concerned, was 
to criminal cases. The Commission said, in fairness we will | 


relate Jenks over to the administrative proceedings. They 


i 
‘ 


didn't say it was a one-way street to defendants. They said) 


the fairness doctrine should work both ways, if that is the 


doctrine you are going on. It is true, a defendant in a 
criminal triel, there is only one man there and he should be | 
protected under a Jenks statement. They would have no | 
reason to take a defendant's statement in a criminal trial ald 
give it to the prosecution. But a fairness doctrine going tq 
an anti-trust suit should be a two-way street. I am very | 
surprised that Mr. Topkis would say that we want this very ! 
narrow statement in here when throughout the trial he said 


let's put everything on the table. 


As far as talking to this gentleman, I called him and 
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wanted to talk to him and he said he would not talk to us 
without counsel being present. He talked to all of our wit- 
nesses without counsel being present. 

MR. TOPKIS: That is not true. 

MR. THURMAN: All that he wanted to. 

JUDGE BARNES: I am going to rule that the Jenks Act is 
a two-way street and I am going to rule that since Dr. Kridl 
has testified what the objective was or what theobjectives 
were, and I believe that is the real purpose of his testimony, 
his testimony is not thathe made a study, that is unimportant 
that he made a study. The importan: thing is that he made it 
for a company and the purpose was to suggest areas for | 
potential entry. | 

I am going to rule that the study -- 

MR. TOPKIS: If I may interrupt, your Honor, it was not. 
to suggest areas but whether to enter, I think that is what | 
the witness said. But, forgive my interruption. 


JUDGE BARNES: I think the studies should be made avail+ 


able to complaint counsel for cross examination purposes. The 
| 
study has not been offered and I assume complaint counsel will 


not offer it. I think they should have it for cross exami- | 
nation purposes. 

MR. TOPKIS: I don't have it. 

MR, THURMAN: We would like the backup material, too. 


MR. TOPKIS: I don't have that in my possession either. 
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MR. THURMAN: Mr. Topkis said last Friday that no more 
studies would be mentioned. 
MR. TOPKIS: I said no studies would be offered. That 


is a very different statement. These studies were private 


stddies, bought and paid for, and they paid a lot of money 
for them, if I know SRI's rates. 


JUDGE BARNES: The studies will not be made public. | 


I would like them produced for cross-examination of the 
witness. 

MR. TOPKIS: I assume SRI can't produce them without th 
clients approval. I will accept your Honor's guidance. 

JUDGE BARNES: We will have to recall Dr. Kridl. 

MR. TOPKIS: Could I have a moment or two to confer with 
ny colleagues? - 


JUDGE BARNES: Yes. Let's take a ten-minute recess. 


(Recess. ) 


MR. TOPKIS: If your Honor please, as a esult of giving 
us an opportunity to confer, we worked out a position which 


hope you will find appropriate. While we disagree with your 


JUDGE BARNES: On the record. . 


Honor's ruling, of course, we bow to it. I really don't knov 


what would happen if we tru to get those documents from SRI.. 


As I told your Honor, their counsel told me yesterday thst | 
they would be produced in response to a subpoena or they = 
| 


take a position in response to a subpeena, but at present 
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they regard them as the property of the clients who commissioned 
them and they will not be turned over voluntarily. Therefore, 
your Honor, having made my offer of proof, saying what I would 
be prepared to prove, I would now move to strike so mich of 

Dr. Kridl's testimony as having performed those studies and 

pass on to other matters, rather than have any obligation put 

on me to go get, what, for all I know, may not be able to get. 

I want to get done with Dr. Kridl and this trial. 

JUDGE BARNES: The portion of histestimony relating to 
a study for both a domestic and foreign company will be stricken 
from the record; is that correct? 

MR. TOPKIS: Yes, your Honor. 

JUDGE BARNES: All right. 

Let me just ask a question here. Are you going to pro- | 
ceed now and ask him to give expert testimony onthe basis of 
this record? 

MR. TOPKIS: On the basis of his experience, not 
necessarily related to these two companies, but on the basis. 


of his having been involved in advising companies on acqui- | 


sitions for many, many years, having headed that activity for 


Diamond Shamrock, having been involved in the same kind of 
activity in other assignments and responsibilities. I will 
come to that subsequently, that is not what I am going to right 
now. But, yes, I am certahly going to ask his dpinion. 


JUDGE BARNES: fi will let you proceed. 
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MR. TOPKIS: Just to get my offer of proof out so the 
record may be perfectly clear, may I state that we would be 
prepared to prove that the domestic company with which we ae 
concerned is a company that is engaged currently not in the 
industrial gases business but in the pipeline business. That 
it has resources of between a half a billion and a billion 
dollars. So far as the foreign corporation is concerned, we | 
would be prepared to prove that the company with which we 
are there involved is engaged in a whole range of activities, 
that it has annual sales in excess of two and a half billion 
dollars and that it is not, at the present time, in the 
industrial gases business, although it is in just about every} 
thing else that you can think of. | 

MR. THURMAN: Excuse me, your Honor, I guess I was sitting 
here asleep. 

Is that an offer of proof? 


MR. TOPKIS: Yes. 


! 
' 


MR. THURMAN: We would ask that the offer of proof come | 


from the witness in a narrative statement. I realize that it 


is optional, as te whether your Honor will accept a narrative 


statement or a question and answer from the witness, but we 
! 


might want to do some cross examination of the witness on an 


offer of proof. Maybe I can make some statements on Mr. Topkis' 


offer of proof. 


JUDGE BARNES: I don't think it is proper for cross 


* eas 


exmination of an offer of proof. 

MR. THURMAN: I have done it many times. The offer of 
proof is in there for any reviewing authority that might want 
to consider it and certainly if they did consider it, there 
would have to be some type of cross on that or remanded maybe 
for further hearing. 

JUDGE BARNES: I will let the record stand as it is now, 
BY MR. TOPKIS: 

Q Now, Dr. Kridl, there has been testimony here -- 

MR. TOPKIS: And if your Honor will indulge me, I will 
lead just a trifle because I think this is something that is 
beyond dispute -- 

Q There are atmospheric gases, they are called oxygen, 
nitrogen, hydrogen -- they are produced by cryogenics -- 

MR. THURMAN: We want to know what this witness knows. 
We don't want Mr. Topkis to testify. I don't know whether he 
knew it. He know it now. 

MR. TOPKIS: This gentleman has a Ph.D. and my friend 


thinks this is something which is a secret Kept from the 


witness. I was going to ask the witness to go on from there. 


Q Tell us, please, how the atmospheric gases ace generated 
commercially. 

A By distillation of air. 

Q Is there a special type of distillation? 


A Yes. It is a low temperature distillation normally 
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referred to as cryogenic. 


Q Would youtell us, please, how hydrogen is generated? 


A Well, hydrogen is gener-“ed in a variety of ways. 


of . 
come from steam reforming q natural gas in ammonia production 


It can come as a result of petroleum refining operations. 
It can also come as a result of electrolysis of salts, for 
example, in the production of caustic and chlorine. 

Q You speak of reforming of natural gas and you do that 


toward what end? 


A This is a standard commercial process for making ammonia. 


Q And would you characterize that as one of the more or 
less important processes in making hydrogen? 
A I would -- I'm sorry, Mr. Topkis, that is a difficult 
question. 

To make pure hydrogen gas, it is the leading process so 
far as the total volume is con:zrned. 
Q The other processes you mentioned, electrolysis? 

It is a by-product of electrolysis. 
Q And you also mentioned a process used in the petroleum 
industry? 
A That is correct. 
Q Is it a by-product there or a desired end product? 
A Well, it depends which step of the petroleum refining 
you are talking about. Most of the time it is a by-product. 


Q What is done with this by-product that is generated in 


| 


H 
| 
«| 


| 
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the petrolem refining process? 


A Well, on occasions it is ismediately reused, in effect, 

in the same vessel. occasionally it is vented, occasionally. 

it is burned. 

Q To your knowledge, is there any way of measuring the 
: quantity of hydrogen vented or burned in such processes? 

A It would be exceedingly difficult because the petrolem 
i refining is what one might call a very non-specific process. 
o | That is to say, there are probably several thousand chemical 
10 reactions going on simultaneously. A good many of them will 


| 


produce hydrogen as a by-product and therefore it would defy,| 


| 
| 
12 | I would suspect, «11 the computers known to mankind to come 
. up with a good number, 


14 | Q is there any way of measuring the hydrogen that is 
| 
| reused in the refining process? 

| 


' A It would be the same answer. 


| 
| 
| 
} Q All right. 
| 


Now, sir, would you tell us, please, how helium is 


| 
! 
A Helium is only one known source -- helium is a component 


" | derived or extracted? 
| of natural gas from certain sources. Natural gas varies 


| 

22 | widely in composition depending upon where it comes from and | 
| it turns out that in the United States and Canada, and I | 
! 


believe in Poland, certain natural gas sources are rich in 


helium, and it is extracted from natural gas, again, by low 
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temperature distillation. 
Q How about acetylene, how is that produced? 
A There are two proceeses, leading processes for the pro- 
duction of acetylene. The most common one is by reaction 
of calcium carbide with water, which produces acetylene. The 
other one is by partial oxidation of natural gas. 
Q Would you tell us, please, us laymen, what you mean 
by partial oxidation of natural gas? 

THE WITNESS: With your Honor's indulgence -- 
A You take natural gas which is mostly methane. It has 
one stom of carbon, four atoms of hydrogen. You react it 
with oxygen, not completely, but sufficiently so to raise 
its temperature so that so-called free radicals are formed, 
which generally combine to form acetylene, which has a 
formula of two atons of carbon and two atcms of hydrogen. 
Q Would you tell us, please, how nitrous oxide is 
generated? 


A Nitrous oxide is normally generated by a chemicai 


reaction of certain saits with acid. 


Q How about propane and butane? 

A Well, propane -- may I separate them, if I may? 

Q Please. 

A Propane, one of the sources of propane are the so-called 


natural gas liquids, that is to say, natural gas has in it | 


so-called heavier fractions. In other words, compounds 
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containing more than one carbon atom. Propane has three. 
The normal procedure is to put the natural gas through low 
temperature distillation, again, the cryogenic process, if 
you will, and ethane comes out. That is one way of 
producing propane. 

Another one is that you always get it as a by-product of 
petroleum refining, primarily cracking. of heavier frantions. 
Q How about butane? ? 
A Forgive me. 
The butane is derived, to my knowledge, largely from 
cracking of petroleum. 


Q Is any of it derived from the liquification and fractional 


distillation of natural gas? 


A There could be some, depending upon the source of naturall 


gas, but I think it is a very minor amount. 


Q But that is a technique used to derive propane? 


A Yes, indeed. 


Q The technique used to derive propane, is it comparable to 


i 


the technique used to derive oxygen and nitrogen in the air 

separation process, or is it quite different? 

A Well, it is an exactly analogous process. It is a low 

temperature distillation over a multi-component system. The | 

only technical difference is that in air you use much lower 
temperatures than doing it in the distillation of natural 


g5 | 828, that is all. The techique is the same. 
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Q Is the equipment the same? 
A Except, I would say for mich more insulation that is 
required, it is essentially the same. 
Q How about shipping it around the country, is the same 
’ . kind of distribution equipment used? 
A Very much similar except, again, for the temperatures 
“| involved, the amount of insulation required and pressure 
4 required. 
| Q Is there any other material that is produced from the 
| game sources as propane and butane? 
A You mean -- I'm sorry, Mr. Topkis. From propane -- 
| Q Not from propane -- I think propen and butane are 
referred to as -- 
A Ethane. 


Q What is that? 


A Ethane is a component containing two atoms of carbon and 


six atoms of hydrogen. | 


Q What does -- what is propane used for? 


A There are two large uses of propane. One is for heatin 
purposes, so-called, the liquified natura gases referred to, 
and the second very large one, chief end-use is for making 
propylene. 

Q Which in turn is used for polypropylene? 

A Well, polypropylene is used -- propylene is used, 


among other things, for polypropylene, it is used for 


synthetic alcohol, synthetic fibers, resins in plastic. 
Q What are the end uses of butane? 
A The chief end use of butane is used for what is known 


as butadiene. 


Q Is it used at all in heating? 


A Some parts of it might be. I think the biggest end use 


of it is in the chemical operation. 

Q Before I heard from the surgeon general andwas a smoker, 
I think I had a butane lighter. Was I wrong? 

A No, you were fot. I don't think this is, so far as 
total number of pounds used, Mr. Topkis, I think it is 

a cute but not a very wide use. 

Q _ I gather that you can burn propane, butane and acetylene; 
is that right? 

A Yes. 

Q Yet, are propane and butane used in welding? 

A No, they are not. 

Q Why not, sir? 

A Because of thermodynamics, that is to say, the reaction 


between acetylene and oxygen produces the highest temperature 


that any two gas mixtures can produce and this is on the santo 


of 6,000 degrees Fahrenheit. 
2 That is, I take it, an exteemely useful temperature? 
A It is indeed, because of its use in metal welding. You 


have to melt the metal in order to weld it. You can do it 
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more efficiently by using acetylene and oxygen rather than 
| any other way. 
Q Going back to the liquifaction of natural gas, at what 
temperatures is that carried out? 
A To the best of my recollection, it is about -100 F, 
100 Fahrenheit? 
LA That is correct. 
Q How does that compare with the temperatures at which 
i air separation gases are generated? 
\ The air separation gases are, say, at 200 degrees 
Fahrenheit lower. 


How about flourine, Dr. Kridly, how is fluorine sonernted? 


Fluorine is generated by electrolysis of fluorine salts.) 


Would that same process produce hydrogen? 
Yes, as a by-product. 


Q How about chlorine, how is chlorine produced? 


| A Chlorine is produced by electrolysis of ordinary salt 
or otherwise known as brine. 


Q Is hydrogen generated in that process? 


A Yes, it is. 


Q Is that normally used as a commercial technique for the | 


generation of hydrogen? 
| A Not really, because the amount generated normally 
speaking is not sufficiently high to warrant collection, 


probably. I am sure some people sell it as such, but natural | 
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gas reforming is a much cheaper and more convenient technique. 
Q That is the technique used while mkaing ammonia; is 
that right? 
A Yes, sir, that is correct. 
Q When you do want to obtain hydrogen for commercial 
purposes, electrolysis, you sai', a few moments ago, is a 

, technique by which you can do that? 


A Yes, 


eg But you don't do it by using fluoride or chlorine salts? 


A Well, it would be easier if you wanted to generate hydro- 
gen by electrolysis by simply putting eulfuric acid into 

water and electrolyée water. 

| Q Are fluorine and chlorine normally termed industrial 
gases? 


| A So far as I know in this country, no, but I have a 


feeling that in Britain they are so considered. 
MR. THURMAN: Objection. Move to strike his feeling 
MR. TOPKIS: I will consent to the striking of Dr. 
Kridl's feeling. 
JUDGE BARNES: In the U.S. they are generally not? 
THE WITNESS: That is correct. 
Q Is there any explanation you can offer as th why they 
are not considered industrial gases? | 
A As we.all know, every substance can exist either as solid, 


liquid or gas, depending upon the temperature you are talking 
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about. The gas -- the air separation gases, obviously, at 
ordinary temperetures and pressures, are gaseous. Chlorine 
and fluorine are gaseous at ordinary temperatures but it 
takes very little preseure to liquify them, Consequently, 
there is aregrettable confusion in terminology, really. I 

_ think the statistics that were originally developed were 
developed for the separation of gases which you obtained from 
distillation of air and then a few other things were added to 
it and different things were added to those industrial classi- 

/ fications in the U.S. than they were in England, I think. 

i Q How 1s carbon dioxide generated commercially? 

A Carbon dioxide, commercially, is produced as a by-product 
of ammonia operations. This is the largest source. It is “_ 

| Produced as an end product of any kind of combustion. 


1 Q Is there -- well, you just mentioned, I believe, that 


{ 
| 
i 
{ 


fluorine and chlorine differ from the air separation gases in 
| that they will go into liquid at a fairly low pressure. Other, 
| 


| than that fact, is there any fact in the way these substances 


are either generated or used which would explain their not | 


| being regarded generally as industrial gases? 
I don't think so. 
You are familiar with the SIC codes? 
Yes, 
To your knowledge, is any reconsideration of the SIC 


| codes underway or in prospect at the present time? 
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Yes. 

Will yau tell us about it, please? 

MR. THURMAN: Objection, foundation. 

MR. TOPKIS: I asked his knowledge. 

MR. THURMAN: How does he know? 

MR. TOPKIS: I would be delighted to ask him. 
Q Would you tell us your knowledge? 

A We have been approached by the National Industrial 
Conference Board to assist them with the revision of the SIC 
codes pertaining to chemicals; by "we," I'm sorry, I mean 
Stanford Research Institute. 

Q Would that embrace industrial gases” 

A Most likely. 

Q If it is done, you will supervise it? 

A If it is done, I will. 

Q Now, goinb back for a moment to carbon dioxide, Dr. 
Kridl, which carbon dioxide process is most used for 
commercial generation? 


A The by-product of ammonia production is by far the : 


largest source of C02. 


Q Now, so far as the end uses of the industrial gases whigh 


we have been considering are concerned, are they significantly 


interchangeable or are they significantly discrete or could 
you tell us your views on that subject? 


A By and lerge, the industrial gases are not inter- 
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changeable. The only exception being that fo refrigeration 
purposes in many cases, either liquid nitrogen or solid or 
liquid carbon dioxide could be used. Similarly, for heating 
purposes, you could use eitiner propane or acetylene principal. 
JUDGE BARNES: I was goings to ask you about acetylene, 
what is the other use of acetylene than weiding? 
THE WITNESS: It had been used, your Honor, quite a 
bit in various chemical reactions. Unfortunately -- well, 
however, its use has been declining over the past, say, five 


to seven. years. All the industrial chemical processes using 


| acetylene are now switching to ethylene. It is much more 


economical to use ethylene rather than acetylene. 
Q So the use of acetylene for that purpose is dropping? 
A The chemical use of acetylene is dropping. 
Are there other uses of acetylene being developed? 
Not to the best of my knowledge. 
JUDGE BARNES: Acetylene would not be economical for 
| haating, would it? 
THE WITNESS: Well, it could be, the principle. It 


could not be economical for heating, it is several more times | 


expensive than natural gas. 
MR. TOPKIS: May I have Exhibit 198, please? 
(Document handed to Mr. Topkis.) 


1 Q I am going to show you a copy of BOC RX 198 and ask you, 


| six, was that chart prepared under your supervision? 
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Yes, it was. 
Q Would you teil us, please, what it records? 
A It records the historical data on shipments of oxygen 
as reported by the current industrial reports of the Bureau of 
Census, It shows the value in current dollars, in millions of 
dollars, the quantity in billions of cubic feet and also the 
methods of distribucion both in the physical form of the 
product, this is to say, either as gas or as liquid, and under 
each physical form of the product it shows the percentage 
shipped by various methods. 
Q Now, this is a record of shipments and not of production; 


is that right? 


| 


A That is correct, sir. 
Q I see that in the third column, the total quantity produced 
from '63 to '72 seems to hae risen steadily; is there any | 


explanation you can offer of that? 


A Yes, indeed. This reflects, primarily, the increasing 
use of oxygen in steel making. 

Q The source that you used for preparing this chart, 

Dr. Kridl, is recorded at the bottom? 

| A Yes, it is, sir. 

MR. TOPKIS: I could call your Honor's attention to the | 


fact that those documents have been received in evidence as 


BOC exhibits 44t 53 and that being so, I would offer this 


| chart at the present time. 
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MR. THURMAN: May we have a secend on this? This is a 
fairly unuaual procedure, I might say. 
Normally a source document like BOC such and such number 
where we can actually go to the source rather than the 
general statement, the Bureau of Yensus, and then have to try 
to locate it. Secondly, I don't see the relevance of this. 
This normally would not go in the record. If the facts were 
there, this would be a chart in pleadings or in briefing to 
your Honor, to include possibly in it, the findings. I don't 
| | see the relevancy of putting a chart like this in the record. 
| I assume it is a convenience chart, mainly. 
MR, TOPKIS: It is a convenience chart, no doubt about it, 
| your Honor. But I think the witness, through his testimony, | 
may very well offer to your Honor some insights which only 
his expertise may be permitted to be drawn from this chart. 
I would like to have it in evidence so he may talk about it. 
MR.THURMAN: We would like a few minutes, then, since the 
source douuments is not listed, to check this over and see ie 


it is accurate. Maybe I can do it on voir dire, ask what it 


shows. I don't know -- 


| 
| 
| 
| 


MR. TOPKIS: If your Houor please, this document was | 
delivered to my friends one week ago today and I can assure | 
your Honor that we have cheked it three times for accuracy. 

JUDGE BARNES: I am going to require you to do whatever 


voir dire you have now, Mr. Thurman, and I will permit 
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complainant counsel a reservation on it for accuracy, If 
you find any errors in it, we take that up at a later date. 
I assume all of these figures are taken from exhibits 
that are in the record? 
MR. TOPKIS: Yes, your Honor. 
MR. THURMAN: I suppose I have maybe just one or two 
question on voir dire. 
VOIR DIRE EXAMINATION 
BY MR. THURMAN: 
Q Are all of these figures taken from the industrial 
reports, census industrial reports? 
A Yes. Forgive me, All the primary figures, that is 
to say, ».lue and quantity, we computed the percentages our- 
selves. 
Q Just a mathematical -- 
A This is just to state the division. 
Q What do these represent? Are these shipments of 
production by the various companies or primary producers, or 


just what does this represent? 


A This represents shipments of the material as reported tq 


the Bureau of Census. So, this represents, in fact, the merchant 


sales of the material, 


MR. TOPKIS: Also tonnage, I believe. 


Value as well.as quantity. 


MR. TOPKIS: Tonnage as well as merchant. 


2147 
A I stand corrected. There is a pecui iar terminology. 
To me, merchant sales means everything that is sold to someone, 
irrespective of whether it is via pipeline or via tonnage require- 
ment, and so on. This represents the shipments in sales. 
Q Shipments by whom? 
A By the producers who sell oxygen. 
Q These are primary producers that sell oxygen. 
This wouldn't include a producer that produces for his 
| Own usage and does not sell, does not ship? 
i A As far as I know, Mr. Thurman, there is some confusion 
in the statistics at that point. So far as I know, the only 
| people who are supposed to report to the Bureau of Census 
are those who, in effect, ship and sell. Otherwise it would 
show up in production and not in shipment. 


MR. TOPKIS: I call to your Honor's attention, to 


clarify this point, to BOC RX 53 in evidence, it speaks of 

| shipments of industrial gases by primary manufacturers in 
1972 as totaling $599-midlion. That suggests that the tabu- 
lation with which we are dealing here, as the witness says, 
is a tabulation of shipments of industrial geses by primary 


manufacturers. 


| 
| 
| 
MR. THURMAN: Your Honor, as I stated before, we | 
| 
| 


certainly have no objection since this is from facts in the 


record already received »y your Honor in the record. I 


| haven't checked the accuracy. Certainly that could be checked 
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later on or in a briefing schedule. 
Like I say, I assume it is a convenience document, If 
it is in the record, it is in the record and it would normally 


1 


be part of the briefing to your Honpr. As a chart, we | 
certainly have no objection to it if it is what it purports 
to he, taken from the record. 

My only objection would be relevancy. I don't know cay 
relevancy the distribution methods are to this case. It 
certainly wasn't pleaded. We would make an objection on rele4 
vancy and ask that the relevancy be stated. 

JUDGE BARNES: I will receive BOC RX 198 in evidence, 
subject to complainant counsel's right to check for accuracy. 

(BOC RX 198 received in evidence, ) 

MR. THURMAN: I assume the instructions will be clear, 
This doesn't include propane and other types of fuel gases, 
Is that correct? 

THE WITNESS: Thi: chart specifically refers to oxygen 
only. 

‘MR, THURMAN: Excuse me, Okay. 

BY MR. TOPKIS: 

Q Now, this chart we have seen as a result of your 
response to Mr. Thurman's question records only shipments of 
oxygen? 

A That is correct. 


It does not record, then, as Mr. Thurman asked you, 
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oxygen consumed by the producers of such oxygen? 

A No, 

Q Specifically, would it record oxygen used by steel 
companies which generated their own oxygen for their own use? 


A So far as I know, it would not. 


Q I see on BOC Exhibit RX 53-D in evidence, the figure 


301.8 million -- billion, I'm sorry, cubic feet, as being the 
total shipment and I see as the quantity produced 353.2 
billion cubic feet. Could you offer any explanation of that 
difference, sir? 
| A Well, that difference -- 

MR. THURMAN: Objection, your Honor. No foundation. 
He merely has just taken a chart and transferred figures onto | 
| a chart, taken it from a document. 

JUDGE BARNES: We whould have a foundation. 
Q To your knowlege are there any users of oxygen who 
generate their own oxygen for their own use? 
A Yes. 
Q Who are they, what kinds of companies? 
A The two biggest ones are U.S. Steel and Ford Motor 
Company. 
Q In thelr steel-making? 
A That is correct. 

MR. THURMAN: Well,wait a minute. How does he know 


this? 
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MR. TOPKIS: I would be delighted to ask him, 
Q How do you know this, sir? 
A Well, this is a matter of fairly common knowledge among 
people who are involved in the chemical industry. 

THE WITNESS: Mr. Thurman, I could not offhand tell you 
when I first found out about it, but it might have been ten 
years ago, whenever it happened, I think it happened about 
five years ago. 

MR. THURMAN: Well, we don't believe it is proper 
foundation and we object to that. If it is common knowledge, 
I suppose your Honor would take judicial notice of it. 

JUDGE BARNES: I will let the witness’ testimony stand 
in the record. 
| Q Doctor, going to the fourth column of this exhibit, 198, 
' headed "Gas Methods of Distribution, Cylinder and Bulk," what | 
is “cylinder and bulk"? What does that encompass? : 
| A That encompasses the method of distribution which is 
| composed of compressing the gas, shipping it out in cylinders | 


} or shipping it around in properly constructed tank trucks. 


| 


| Q In any event, we are dealing here with gas as opposed 


to liquid; right? 


oA That is correct. 


Q I see under the heading of "Cylinder and Bulk" the 
fourth colum, the percent of total value has deopped from 


21.3 percent in 1963 to 1.8 percent in 1972. Can you give us. 
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an explanation, please, if you have one, of how or why that 
has come about? 
MR. THURMAN: Objection. No foundation. 
JUDGE BARNES: What is the basis of the witness' knowledge 
as to the decline in these figures? 
Q Can you tell us? 
THE WITNESS: Are you asking me, your Honor? 
JUDGE BARNES: Yes. What is the basis of your knowledge 
, of the decline? How can you comment on this? 
THE WITNESS: Well, the reason that I can comment on 


this is because of my prior knowledgeof the industrial gas 


industry. Plus knowledge as to what has happened in particular 


to oxygen end uses over the last several years. | 
JUDGE BARNES: I will permit him to answer the question. 
MR. THURMAN: I didn't know he had prior knowledge of | 
industrial gases. I don't think that has been brought up 
in the record. He is a chemiet and he knows how it is made. 
So far, that is the only foundation question to my knowledge 
that is in the record. 
JUDGE BARNES: H. has studied the industry. 
MR. THURMAN: We got rid of the study. 
JU GE BARNES: The knowledge is something we haven't 
gotten rid of. | 


MR. THURMAN: I don't know what he has learned from the. 


study now. 
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JUDGE BARNES: He is going to tell you. 

RR. THURMAN: Now we would like to go back and see what 
his recollection is of what the studies -- 

JUDGE BARNES: He is not telling us what the study said, 
_ He is telling us the background. His knowledge to testify 
about the industry. 

I will permit you to answer. 

THE WITNESS: Thank you, sir. 
A The reason for the decline, and I would like to call 
your attention to the fact that these are percentages but 
not numbers, the decline in percentage is beeause higher and 
higher proportions of total oxygen is now being moved via pipa- 


line and therefore as the pipeline percentage increases, some~ 


i 


thing else has to drop off. It still has to add up to 100. 


Q Well, the quantity of -- oxygen moved by cylinder and 


bulk techniques has dropped in the same period from 4.1 percent 


to .2 percent? 

A That is correct. | 
Q -That is not quite commensurate with the trop in value? | 
A No, tt iene. : 
Q Can you explain that to us? 

A Well, the reason for that is that there is a lot less 
intense competition in the mogement of industrial gases via 
cylinders and tank trucks. What is controlling the economics 


there is the cost of distribution, cost of cylinders, rental 
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of cylinders, storage charges, maintenance of trucks and 0 on. 


So, the value of the gas is really rather secondary. 


2 Now, going over to the last two columns on the exhibit, 


Doctor, where we see under "Liquid, Methods of Distribution, 
Pipeline,'' we have figures tl.ere only for the years 1971 and 


1972. Can you offer any explanation of that? 


ke This method of distribution did not become significant 


until the late sixties or say 1970, and prior to it the 


industrial reports were so small that it wasn't reported, 


of Q I see. Let me ask you -- 


MR. TOPKIS: May I have 199, please? 


(Document handed to Mr, Topkis. ) 


{ 
| Q I take that back from you, Doctor, and give you a | 


copy of Exhibit BOC RX 199. | 
IT ask you, was this chart prepared under your supervisian? 

! A Yes, it was. | 

IQ Would you tell us what it records? 

| A This chart is simply -- it shows the unit value of | 

shipments of oxygen by two Physical forms, gas and liquid, and 

by methods of distribution. It was derived from the preceding 

| chart by simple division. 

Q Let's take the figure for 1965, Doctor, where, under 

the total you see 1.0, what is that 1.0? 

| A This means that the average value for total shipments 


| of oxygen in 1965 was $1,000 per million cubic feet, in 1965. 
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And in 1972 the, the .72 means? 

It was $720 per million cubic feet. 
Q And the same techniques have been used throughout the 
chart? 
A That is correct. 

MR. TOPKIS: I offer 199 in evidence, your Honor. 

MR. THURMAN: I have no objection to the division of 
numbers provided they are correct. 


MR. TOPKIS: I do not object to Mr. Thurman correcting 


|, any mistake we may have made. 


MR. THURMAN: The only objection I haveis relevancy. I | 


don't know what this proves or how relevant it is to this casa. 
| 
| 


JUDGE BARNES: The witness prepared the charts and he 
is testifying and I assume he will have some testimony on them. 
I will receive BOC RX 199 subject to complainant counsel's ! 
right to correct errors. ! 

MR. TOPKIS: I don't intend to interrogate the witness 
beyond what I have already done. It speaks for itself. I 
thought these charts would be helpful to your Honor in helping 
to understand these tabulations. | 

JUDGE BARNES: I have received it in evidence. | 

(BOC RX 199 received in evidence.) 

Just one question about these charts, Doctor. 


You speak in these charts about “current dollars." Doe$ 


that mean that there has been or has not bee any adjustment 
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, for the impact of inflation? 
1 A Current dollars, the way we always use the term, maans 


' dollars of that particular year with no adjustment for inflation. 


JUDGE BARNES: Does this chart show that the oxygen is 


- cheaper in 1972 than it was in 1963? 


THE WITNESS: Yes, sir. 
6 The cylinder and bulk unit value has risen from 5.9 
| thousands of dollars per million cubic feet in 1963 to 8.1 


e ir 1972, Dr. Kridl; do you see that? 


ity That is correct, yes. 


{ 


| Q What proportion of the total quantity of shipments of 
oxygen is represented by cylinder and bulk? 


| A From Exhibit 198, the percentage in quantity is 0.2 


percent. 


~ 


| Q Thank you, Dr. Kridl.. 


Now I would like to go, if I may -- 


MR. TOPKIS: 194, please. 

(Document handed to Mr. Topkis.) 

1 Q Showing you, Dr. Kridl, a copy of BOC KX 194, I will 
ask you, sir, was that prepared Gite your supervision? 

| A Yes, it was. 

| Q And does this do for nitrogen what the earlier exhibit 


did for oxygen shipments? 


A Yes, it does. 


MR. TOPKIS: I offer it in evidence, your Honor. 
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; MR. THURMAN: Well, we have the same objection. Rele- 
‘ 1 vancy. It is in the record that it is for briefing, a briefing 
| matter rather than an exhibit matter. 
JUDGE BARNES: I will receive BOC RX 194 subject to 


complainant counsel's right to check for errors. 


(BOC RX 194 received in evidence.) 


Q I will now show you BOC RX 196, Dr. Kridl, and I will 
ask you whether that was prepared under your supervision. 

| A Yes, sir, it was. 

| Q And does 196 do for the unit value of nitrogen shipments 


} what the earlier exhibit did for the unit value of oxygen 


ian shipments? te ! 
” | A Yes, sir, it does. | 
ae MR. TOPKIS: I offer 196 in evidence, your Honor. | 
net MR. THURMAN: Same objection. 
“4 JUDGE BARNES: I will receive BOC RX 196 in evidence. 
na (BOC RX 196 received in evidence.) 
no Q I will now show you BOC RX 191, and 1 will ask you was | 
oT that prepared under your supervision. : 
i A Yes, it was. 
at Q I will ask you whether that presents as to Argon in bee. 
22 | chart the information as to shipments and unit value which we 
=| have received earlier as to oxygen and nitrogen? | 
si A Yes, it does. 

Will you tell us the explanation of why we can get in 
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|; One chart here what took two charts before? 

} A Because argon is a much simpler material from the point 

| Of distribution. As far as I know there is only one way of 

distributing it. 

MR. TOPKIS: I offer 191 in evidence, your Honor. 

JUDGE BARNES: What is the way of shipping argon? 

THE i ic Cylinders, 

JUDGE BARNES: What is the use, the primary use, of 

argon? 

THE WITNESS: Your Honor, argo isused as an inert 

gas in certain types of welding. Its primary use is to protect 

the metal from oxygen atmosphere, 
JUDGE BARNES: Any objection, Mr. Thurman? | 

MR. THURMAN: We have the same objection. One objection 

| 1 really haven't brought up is that this thing leaves you hanging 

| in the air. He hasn't explained, if he knows why -- there are 


probably many, many reasons why the unit price was dropped. 


I think the record is void cf this now. 


| 
| 
JUDGE BARNES: Yerhaps you might wish to explore this | 
| 


on cross examination. 

MR. THURMAN: I would like to hint to Mr. Topkis that 
| perhaps he might explore it on direct. 

MR. TOPKIS: I am always willing to take a hint from 
my friend. 

JUDGE BARNES: I will receive BOC RX 199 in evidence. 
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(BOC RX 191 received in evidence.) 


Dr. Kridl, can you offer us anv explanation, sir, as to 


) 
i Q 


why there has been a drop in the unit value of a million 
cubic feet of argon from 18.7 in 1963 to 8.7 in 1972? 

MR. THURMAN: The hint included a foundation for that. 

MR. TCPKIS: I just can't make this man happy no matter 
how hard I try. 

JUDGE BARNES: I think we have had his foundation placed 
in the record on the other questions, so we won't have to go 
into it again. 

You may answer it, 

THE WITNESS: Thank you, your Honor. 


| A This argon -~- I'm sorry, Mr. Topkis, were you specifi- 


| cally asking about argon, or other gases? 
| Q Let's take the three we have covered up to now, argon, 
nitrogen and oxygen. 

THE WITNESS: With your Honor's permission, I would 
like to start with oxygen because everything, in effect, 
follows from oxygen. 


| A There are several reasons why the unit value of oxygen 


| 
{ 
| 
| 


has dropped over the years. One of the principal reasons was, 


that the large users of oxygen, primarily the steel companies , 


exert a very severe downward pressure on prices of oxygen. 


It is the old make or buy decision. If the suppliers of 


oxygen to the steel companies were to keep theprice of oxygen 
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too high, there is nothing to prevent the steel company from 
| integrating backwards to make their own oxygen, as in fact a 
couple of them have done. 
The second reason was that there was a general state of 
euphoria among the industrial gas producers in the middle 
»  gixties, say '64 to '66 or thereabouts, and there was a vast 
a expansion of capacity. Thére was an awful lot of industrial 
a gases looking for markets and clearly, the intense price 
competition resulted. 
Probably the third reason was that if one examines the 
| average size of the air liquifaction plant, it has been going | 


up over the years and basically, where you would have a plant 


producing 500 tons a day or 2500 tons per day, you pretty 


| 
| 
| 
i 
much use the same number of people to run it. Consequently | 
| 


as your plant size increases, your unit cost goes down, and 


this, of course, has also resulted in reducing costs and 


| 


therefore lower prices. 


| 
| 
| 
| 
The primary factor was the vast increase in the use of 


companies to keep the steel companies from integrating back- 


| 
oxygen in steel-aaking and the desire of the industrial gas 
ward to making their own oxygen. 


| 
| 
| 
| 
| 
| 
| 
| 
| 


Q Now, how about nitrogen, sir? 
A Nitrogen, there is no way you can produce oxygen without 


| 
producing nitrogen, because they are intermingled in air. Aiy 
| 


contains 80 percent nitrogen and 20 percent oxygen. Therefore, 


| 
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for every volume of oxygen which you produce, you automatically 
_ Produce, co-produce, four volumes of nitrogen, This nitrogen 
is primarily a by-product. Consequently, anything you can do 
to sell this nitrogen, obviously helps you with the economics 
of the plant. Therefore, there has been a very concertdd push 
by all the oxygen producers to find and develop new and use 
markets for nitrogen. The biggest, highest growing market 
for nitrogen is, of course, in refrigeration of all kinds. 
Therefore, some of the basic oxygen producers have in fact 

, gone into their own refrigerator truck distribution systems 

! and so on, 

The very high constantly increasing volume of nitrogen ! 
| produced as a by-product of the necessary oxygen production 

| again exerted a downward pressure on the prices. 


JUDGE BARNES: I was going to ask you about that, 


| When you make oxygen you say you also make nitrogen. Do they | 


recover all of that nitrogen or igs some of that permitted to | 


| escape into the atmosphere? 


THE WITNESS: I believe, your Honor, that the relevant _ 
if I may, I would like to demonstrate to you with figures. 

If I remember rightly, in 1972 there was some 301.8 
billion cubic feet of oxygen produced -- 
MR.TOPKIS: Shipped. 
THE WITNESS: Shipped. I beg your pardon. 
This means, say in round numbers, 300 billion feet. 


H This would have meant that 1.4 times as much or 1,2 trillion 
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eubie feet of nitrogen would have had to be produced with it. 

_ | Aetual shipments for 1972 were, 1 believe, 176 billion cubic 
feet, which is like 15 percent of the total which had to be 


produced in order to satisfy this oxygen demand. Therefore, 


| like 85 percentof it is vented. 


JUDGE BARNES: This is a different nitrogen than the 
\ nitrogen you put on your grass, your lawn? 
| THE WITNESS: Yes, sir, this is just atmospheric gas, 
| what you put on your lawn is, in effect, a misnomer. It is 
| mot nitrogen, really, it is either urea or ammonium sulfate 
| Or ammonium phosphate which you have to alter fast enough 
| so it doesn't burn it. 


fcontinued on next paae) 
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MR. TOPKIS: All right. 
9 These substances that you put on your lawn, th ey 
contain nitrogen, do they not? 
A Yes, indeed. 
9 And indeed tha objective is to bring the nitrogen 
to the soil? 
A That is correct, 
NR. THURMAN: Leading question again. 
Q Now, so far as -- nitrogen th en -- is nitrogen used 
in generating ammonia? 


A Yes, it is. 


Q Do the ammonia manufacturers have the same incentives! 


from those encountered from the steel manufacturers when 
they contemplate what you term back integrating? 
A The story is exactly the same. 

Thet is to say, large ammmnia producérs, again, | 
are always faced with the make or buy situation. 
Q Incidentally, is the technology that would be used 
in back integrating known to a selected few or is it 
freely available? 
A It is very freely available. 

In fact, so much so that the industrial gas 


producers would gladly -- most of them would gladly 


n- 
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build you a plant and you can eitghr operate it 
yourself or they would operate it fer you. 

Q You mentioned in discussing oxygen, Dr. Kridl, 
steel manufacturers who have this incentive te hack 


ingegrate. 


who would * » the sime temptation, opportunity? 


MR. THURMAN: Objection, your Honor. 


Are there any other large-seale users of oo 
| 


We are getting outside his expertise. 

Certainly he has expertise and we didn't questi 
what oxygen and nitrogen was used for. 

But now we@ are getting into steel companies 
what people think and whether they would integrate bac 
and so forth. 

I de ‘t think he has svfficient knowledge to 
discuss what steel companies plan to do and what chemical 


companies plan to do. 


This is a matter of testimony. 


It doesn't require an expert for this. It 
requires an expert or a representative from those particul 
companies. 

I believe we are getting outside the expertise | 
of this witness when he starts discussing companies. 

JUDGE BARNES: That may be true. 


I think he could testify factually as te hew 
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many chem{cal companies make their own nitrogen or 
things of that arture. 


mm. TOPKIS: Your Honor, YX didn't mean to 
ask for the witness’ opinien or anything of the sort. 
I just wanted to ask him, are there any 
companies which use oxygen in quantities comparable to 
that used by the steel companies. 
JUDGE BARNES: That is a good question. 
THURMAN: If he knows and how he knows. 
TOPKIS: Of course, if he knows. 
THURMAN: And how does he know. 
TOPKIS: All right. 
A There are chemical companies using substantial 
quantities of oxygen, whether that quantity is exactly 
comparable to that used by, say, U.8. Steel, I could 
not answer. 
However, it is sufficiently large enough that 


it would warrant its own oxygen plant. | 


Q Are there any othe producing companies engaged in = 


other business which use such large quantities of oxygen? | 
A Yes, sir, the glass companies. 
Q And how about nitrogen; are there ether onmpanies 
other than the ammonia manufacturers which use very 


Sixeable quantities of nitrogen? 


A The very large refinery may heave considerable demand | 


for nitregen for blianketing. 
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This is to exclude oxygen. : 


Now, I don't think vou answered the question as to 


That is to say, is there any explanation that 
you can offer as to the downward movement in the price or 
unit value of argon? 

A Since argon is, in effect, co-produced any time 

you produce oxygen and nitrogan as being one of the five 
components of air, as the volume of oxygen shipped increased 
so, or course, increased the availability of araon. 

Since, in effect, it is a by-product, again, 
whatever you can do to sell it, helps you with your 
oxygen economics. 

JUDGE BARNES: We have had witnesses in this 
proceedina, Doctor, who have said, we only make oxygen 
at plant. 

Does that mean that the: were venting their 
nitrogen and argon? 

THE WITNESS: Most likely, your Honor. 

JUDGE BARNES: They were making it but not 
capturing it? 

THE WITNESS: That is correct. 

For example, I worked in a plant, in a fertilize 
plant for awhile that were makina nitrogen and oxygen 


was being vented. 
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It was a perfect place to go when you had a 
hangover. 
Q Now, Dr.Kridl, I will now show you Exhibit 189, 
BOCRX189 and I will ask you whether that accords for acetylene, 
the same kind of informationwe have seen previously as 
to the other gases. 
A Yes, sir, it does. 
Q Was it prepared under your supervision? 
A Yes, sir, it was. 


MR. TOPKIS: JI offer it in evidence, your 


MR. THURMAN: Same objection. 
GEBDGE BARNES: I will receive BOCRX189 in 
ev idence. 


(Document marked BOCRX 189 


in evidence.) 
Q I will now show you 190 and ask you whether that 
records the unit value of shipments of acetylene as we 
have previously seen the unit value of other gases. 
A Yes, sir. 
Q Was this prepared under your supervision? 
A Yes, it was. 


MR. TOPKIS: I will offer it in evidence, 


Same objection. 
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JUDGE BARNFS: I will receive BOCRX190 in 
evidence. 
(Document marked NOCRX1LI0 
in evidenee.) 
Q Dr. Kridl, 190 records an incwease between 1963 and 
1972 of the unit value of shipments of aceytlene in those 
years from 10.6 thousand dollars, which would be $10,600 
per million cubic feet to $13,100 per million cubic feet; 
is that right, sir? 
A Yes,str. 
Q Is there some explanation you can offer of that 
increase in value? 
A Yes, I can. 
There are several explanations. 


First of all, as I mentioned before, the use, 


the chemical use of acetylene has in fact been declining 
because of competition from ethylene. 

Therefore, the market has actually been 
shrinking and there was no way that acetylene producers, 
by lowering the price could recapture the market. 


They could never get down that low. 


| 
| 


Therefore, the chemical acetylene which is made! 


from natural gas would reflect the increasing cost of 


natural gas and also the increasing cost of energy. 


They put quite h bit of energy into natural 
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gas to make acetylene. 

Similarly, calcium carbide production which 
is again, highly energy-dependent, this reflects itself 
in the cost. 

However, perhaps most importantly is that ees 
is no single one acetylene proateer or a group of 


i 


acetylene producers who are large enough that by threatening 


{ 


to integrate backward, could exert this substantial price 


influence. 


Q When you say acetylen -- did you mean acetylene produgers 


oY «= 


A Consumers, I beg your pardon. 
MR. THURMAN: I would like a foundation on that 


or move to strike, one of the two. 


JUDGE BARNES: What is the basis for that 


statement, Doctor? 


THE WITNESS: That the primary use of acetylene 


right now is, since the chemical uses are declining, 


is for welding. 

Welding, typically, around thecountry is done 
in thousands of job shops, no one of which or no group 
of which have very much of an influence on the pricing 
because they are in no position to back integrate. 

Acetylene is too quickly produced. I don't 


know how many plants are producing acetylene but it must 
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be well over a hundred. 
9) These figures, are not, of course, adjusted for 
inflation? 
A No, sir, they are not. 
MR. TOPKIS: 190 @s recieved then, I take it? 
JUDGE BARNES: It is received. 
MR. TOPKIS: Now, your Honor, I would go to 
192 and ask the witness: 
Q Doctor, does that record shipments of carbon dioxide 


as the previous charts have recorded shipments of other 


gases? 


A Yes, it does. 
Q And it was prepared under your supervision? 
Yes, it was. 
MR. TOPKIS: I offer it in evidence. 
MR. THURMAN: Same objection. 
JUDGE BARNES: I will receive BOCRX192. 
(Document marked BOCRX192 
in ev Hence.) 


JUDGE BARNES: I would like to go back to the 


acetylene exhibit, Doctor, 189, pipeline method of 
distribution. 


To whom do they distribute acetylene by pipe- 


THE WITNESS: This is only for chemical uses, 


* eae 


your Honor. 


For example, one of the chemical companies 
in the neighborhood of Calvert City, Kentuoky, they 
produce acetylene and ship it bypipeline to another 
chemical company where they are converting it into 
acrlonitrile. 

So, this represents chemical shipments rather 


than for welding. 


MR. TOPKIS: I would offer in evidence, then, 


your Honor, BOCRX192. 
Has it been received? 
JUDGE BARNES: It has. 
MR. TOPKIS: Pardon me. 
Q Now, Dr. Kridl, I will show you BOCRX193 and I 
will ask you, is this a unit value chart for carbon 
dioxide shipments as seen before with regard to other 
gases? 
A Yes, it is. 
Q Prepared! under your supervision, sir? 
Yes. 
MR. SOPKIS: I offer it in evidence, sir. 
MR. THURMAN: Same objection. 
JUDGE BARNES: I will receive it. 
(Document marked BOCRX193 


in evidence.) 


- 
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Q I will show you now, Pr. Kridl, BOCRX195 and ask 
you whether that chart reflects the same kind of shipment 
and unit galue information as to hydrogen which we have seen 
before as to other gases. 
A Yes, it does. 
9] Again,not adjusted for inflation? 

That is correct, si: 


Prepared under your supervision? 


Yes, it was. 


MR. TOPKIS: I offer it in evidence, your 


MR. THURMAN: Same objection. 


JUDGE BARNES: I will receive it. 
(Document referred tomrked 
BOCRX195 in evidence.) 

Now -- 

JUDGE BARNES: Off the record. 

(Discussion off tghe record.) 

JUDGE BARNES: Back on the record. 

Let's adjourn now for lunch until 2:00. 

(Whereupon, at 12:30 p.m. a luncheon recess 


was taken.) 
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AFTERNOON SESSION 


2:00 p.m. 


MR. TOPKIS: May I begin, your Honor? 

JUDGE BARNES: Yes, sure. 
BY MR. TOPKIS: 
Q I show you now, Dr. Kridl, BOCRX197 and ask you if that 
is for unit shipments and unit values of nitrous oxide | 
what the other exhibits have done for other gases. 
A Yes. 


Q And it was prepared under your supervision? 


A Yes. 


MR. TOPKIS: I offer it in evidence, your 


MR. THURMAN: Same objection. 
JUDGE BARNES: I will receive BOCRX197. 
(Document referred to marked 


BOCRX197 in ev idence.) 


MR. TOPKIS: Now, your Honor, I would like 
to go to BOCRX246. 

I think I can save time by suggesting to the 
witness what is the obvious fact, namely, that these 
graphs presented or they present in graph form the 


information that we have previously put into evidence as 


BOC198,199 and a few other exhibits. 


St... 
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It is more readily apparent to the eye viewing 

of the same material. 

Q Is that correct, doctor? 

A That is correct. 

Q These graphs were prepared under yous supervision 

and checked by you? 

A The graphs -- thd originals of the graphs were 

prepared under my supervision and checked by me. 

Q These were prepared by a professional chart maker? 

A That is correct. 


MR. TOPKIS: I offer them in evidence, your 


MR. THURMAN: They look like pretty charts. 


I don't know what they prove but we have the 
same objection. 
These are things for -- for relevancy first 


and these are things for briefing and not for documents 


going into the record. 

We don't know the accuracy, of course, 

I assume if you do admit it, it would be the 
same ~~ 

MR. TOPKIS: I will have no objection to having 


any errors called to our attention. 


JUDGE BARNES: I will receive BOCRX246A througn 


M in evidence. 


ee ————==[__—__—: 


A 2985 M74: 


(Documents referred to marked 

BOCRX246A to M in evidence.) 
Q Now, Dr. Kridl, this morning under Mr. Thurman's 
prodding, you offered us some explanations of the downward | 
unit value movement of oxygen and nitrogen and a couple 
of other gases. 

I don't think, sir, I asked you then whether 
you had any explanation of the behavior of unit value of 
carbon dioxide and hydrogen, 

Could you offer us any explanation there? 


And, if you wish, I could direct your atten- 


tion to -- 

MR. TOPKIS: Just a moment, if I may, your 
Honor. 
Q -~ I direct your attention to 246E, which charts 


carbon dioxide shipments unit value quantity and value 
and 246¥F which charts hydrogen value, quantity and -- 
and unit value. 

Perhaps you will take them one at a time, sir. 
A If I may, starting off first with carbon dioxide, 
the principal reason of the unit value declinigg is 
the vast availability of carbon dioxide as a by-product, 
say, of ammonia operations. 

And again, ammonia, as I am sure, a great 


many of you know, has been under a very intense price 
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pressure in recent years and wh-tever could be done to 
sell the by-product obviously helped with the basic 
economics of the thing. 

There was also a great deal of competition. 
Carbon dioxide was trying to maintain its share, if 
you will, of the refrigeration market versus the inroads 
of nitrogen and all of this has had to do with the penne? Se 
of unit costs. 


In hydrogen we have the same thing taking 


| 
| 
place. 
| 


up until 1968 is represente by the aerospace industries 
requirenents for propellants and other people went into th 


business to provide it because this was a reasonable 


sources. 
A large increase, as you may notice in cutie 
| 


business. 

So, the prices dropped -- the snit value dropp 
up until about 1968 and from then on the unitvalue started 
increasing because there was simply not enough of, 
you know, you couldn'tsell the stuff to anybody in 
particular. 

There are reasonably few known captive users 
of hydrogen. 


Q How does that cause the unit value to go up? | 
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23's | 
1 MR. THURMA": Your Honor, I guess mavhe I 
: asked for this but I believe this witness has been 
3 qualified as an expert chemist. 
4 Tf this is his opinion he is putting in, 
5 I would have no objection, 
6 | If he is statino this as a fact, as a factual 
7 situation, I would object to that as heina actual fact. 
8 JUNGE BARNES: I think it is his opinion. 
9 A Excuse me, I'm sorrv, “r. Topkis. 
10 Q I think my question vas, Doctor, how does a decline 
11 in use bring about a rise in unit value? 
12 uN It could bring it to this extent. 
13 The decline in use, a lot of people ao out of 
i4 the merchant business and those who are left tend to, 
15 oftentimes, compete less vigorously because they know there 
16 isn't much elasticity in demand. 
17 0] I see, 
18 Actualy, this chart, BOC 246F, hydrogen 
19 | shinments -- 
20 A The unit value aoes up. 
21 Q It goes up until 1971 and drops in '72, 
22 But I notice its base line is not zero but 


So, to a dearee, we are emphasizinea chanaes; 


is that right? 


ww 
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A That is correct, yes, 

The base line on unit value use -- well, okay. 
You are talking about the Ordinate on the right side. 
Tt starts at 1.2 and goes up to 1.8 thousands of dollars 
per million cubic feet. 
Q Tt was $1300 per million cubic feet in 1968 and 


$1800 in 1971 and then back to $1700 in '72; is that it? 


A Yes. 
Q I see. Okay. 

Dr. Kridl, taking these gases, these industria} 
gases as a group, could you offer us your estimation of = 


presence or absence of price competition in these businesses 


as revealed by this evidence? | 
M R. THURMAN: Objection. 


No proper founation whatsoever for that 


question, price competition. 


There is nothing in this recor’ showing price | 


competition. 


You can't base hig statement on what is in the | 


record, 


He hasn't established a foundation for his 


knowledge. 


JUDGE BARNES: I think you will have to 


establish a foundation first, 


Q Dr. Kridl, you have looked at the wnitvalues on these 
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various charts? 

MR. THURMAN: Objection. 

He is leading him again. 

Ask him -- 

JUDGE BARNES: I think it is a preliminary 
question. It is not objectionable. 
A Yes, i have. 
@) And you consider the number of companies that are 
active in these various industrial gases, the production ani 
sale of them? 
A Yes. 
9 Youare familiar with them by reaeon of your personal 


experience? 


Q You are falling into the professional practice of 
referring to "we." 


Do you mean someone cise or yourself, Andrew 


| 

| 

| 

| 

A We have made a list of all of then. | 
| 

| 


G. Kridl? 
A No. 
The list was prepared in one of the departments 
reporting to me. 
I looked it over. I approved it. 
Now, against that background, Dr. Kridl -- 


i 
| 
| 
| 
MR. THURMAN: He is still adding to the testimony 
i 
& number of companies. 
i 


i 


i 
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A 


There is nothing in this record that says 
the number of companies he looked at. 
@) iow many companies haveyou considered as engaging 
in one aspect or the other of production of natural gases/ 


A In the United States at last count, < believe there 


were about 32. 


Q And the basis of this consideration that you have given 


to those 32 cojpanies and the behavior of unit values of 
these industrial gases, Doctor, and on the basis ofyour 


general experience in the combined fields of chemistry and 


business in which you have spent your professional life, 


can you give us an opinion as to the presence or absence 


of competition, price competition in this field? 


A There is a -- 

MR. THURMANE Objection. 

JUDGE BARNES: Whatis the basis of your 
ob jection? 

MR. THURMAN: He is talking about price 
competition. 

There is still nothing about prices in this 
record. 

I don't think there is one area where he said -+ 


there are no price lists, no contracts, nothing. 


Unless he can show what he bases his 


opinion on, I don't think it's good opinion evidence and 
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certainly not reliable. 

JUDGE BARNES: Is he entitled to give an 
opinion ni this area? 

MR. THURMAN: I wouldn't think SO. 


Not unless he shows what he bases his opinion 


JUDGE BARNES: I will permit the coctor to 
answer the question. 

A In my opinion,there is a very significant amountof 
price competition in the industrial gas field. 

Q Could you explain that, please, Dr. Kridl? 

A There are numerous companies in any given market 
area, of course, industrial gases by nature cannot be 
shippeed very far. 

The normal radius is say between 2 and 300 
Miles from theplant location. 

Therefore, the competition is very -- it is 
localized and the competition takes place between the 
numerous small outfits in any given area that supply 
part of the market, and the majors who are trying to 
increase their market share. 

This is, perhaps best -- this is obviously 
reflected by the constant decreasing unit value of 
shipments, 


Does that conclude your answer, Doctor? 


2iw, 


A Yes. 

Q Will you tell me, sir, you referred earlier to 
potential back integration, upstream integration, if you 
will, by various users. 

Does that potential back integration have any 
effect, in your opinion, on price levels in theee various 
areas of industrial qases? 

MR. THURMAN: Objection, again. 

He was probably allowed without objection to 
talk about backward integration. 


Goingfurther than this, I think it is for the 


steel companies to state whether they are going to backward 
| 


integrate and for the chemical companies. 


Not for the witness to come in here and say 


somebody else had this in mind. 


This is certainly not reliable evidence ana 
not the best evidence. 


JUDGE BARNES: This is an opinion question 


for Dr. Kridl and he is qualified as an expert and 
he can give his opinion. 

He may answer the question. 

MR. THURMAN: Y our Honor, I am not quite sure | 


what he is qualified in. 


Is he a qualified chemist? 


We had no objection to saying how these gases 


Kk eoae 


Bic, 


were made. 

Certainly he would know. "le has a tremendous 
a in that area, in my opinion. 

He hasn't established ahy background as an 
economist, any hackground as a marketing expert: in industrial 
‘gases and I think we are getting into a field where he really 
has not, in my opinion, been established as an expert. | 

Your Honor can certainly designate what tyne 
of expert he is but I would like to know where he has 
been qualifidd or what areas he is an expert in. 

JUNGE BARNES: You offered him as an aecneetas | 
expert? | 


MR. TOPKIS: I offer him as a Chairman of the 


| 
department of economics of the chmumical industry at Stamford 


Research Institute. 

T don't think a man attains that position 
because he doesn't know much about chemistry and doesn'¢ 
know much about economics, 

“MR. THURMAN: TI would submit that he knows a 
heck of a lot about chemistry. 

I don't know that this gentleman is an expert 
economist. 


% 
He is probably the outstanding chemist in SRI. 


Marketing certainly is not a field for a chemist. 


I am sure SRI has a lot of good economists, 
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JUDGE BARNES: TI will permit the doctor to 
answer the question. 

A Would you repeat the question pleaee?. 
(@) Yes, certainly. 

In your opinion, does the potential for back 
integration of sianificant users of these industrial gases 
to which you have exercised , exercise any impact on nrrice 
of these gases? 

A Without any question. 

Will you exvlain, please? 
A Because, the places, first of all, a ceiling, an 
automatic ceiling, and the price which the merchant -- 
which the suvpliers of industrial oases for sale can 
charge the major user. 

Tf they attempt to charge anv more at a 
reasonably low rate of return, say, in the order of bank 
monev, forcive me, what used to be bank money before we 
all got hit with theincreases, it becomes automatically 
economical for the major users to inegrate back to make 
their own, Technology is available -- in fact, some 
of the producers will bui’d a plant for the customer to 
operate. 

Furthermore, as the uses of any one aiven 
major customer such as an expanding steel comnany increase, 


their demand increases, the size plant that they might 
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be able to build becomes larger and larger and consequently 
the price at which it becomes economically attractive for 
tem to integrate backward gets lower and lower. 
So that automatic ceiling, if you will, 

keeps declining. 

19) You have been talking, Dr. Kridl, about very large 
users and the price which they would pay. 

A That's correct. 

Q There has been testimony in here that such large 
users are referred to as tonnage purchasers; are you 
familiar with that term? 

A Yes, 

Q Have you heard also the term merchant market or 
merchant purchasers? 


A Yes, I have. 


If I may, I would like to come to -- T am sorry; 


T am not sure I am responsive to your qustion, Mr. Topkis, 
because I was only so far telking ahout the tonnage 


operations. 


The merchant market ig something else again. 
Q Is there any impact on prices in the merchant 
market, in your opinion, resulting from the potential 
capacity of the large users to back inteqrate? 
A Yes, there is. 


And it is this: 


A ; ar: 
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Supposina I am an operator of a larae air 


distillation plant and I have a hase load of mv plant, sav, 


of 300 tons ver day, to nick a number. 


Any additional tons ofoxyqen which I can 


produce in that pnarticular nlant is, as we all know, 
produced essentially at marcinal cost. 


That is to say, I don't have to hire any more 


Se ae 


operators, I do not have to hire any more mechanics, 
any more yield clerks. 

The only thine this costs me is an increased 
amount of power. 

Therefore, anv marginal ton that T produce, 
whatever I can sell it for over and dove ny actual 
marginal cost is money in my pocket. 

Therefore, the larce plants which are built 
for tonnace customers, can, in fact, advantageously 
to both of them and the merchant customers offer it ata 
lower nrice. 

Therefae, the buildine of these huge vlants 
making larce amaunts of oxygen and nitrogen tonnage has 
resulted in the decline of prices eompeLitien—., 
in the so-called merchant market. 

9) And does the price level in the merchant market, 
in your opinion, have any impact on the temptation of large 


users to back integrate? 


25 
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Is thore any interrelationship, let's say, 
between price levels in the merchant market and back 
integration? 

MR. THURMAN: Objection. 

Ho foundation. 

How does he know this? 

JUDGR BARNDS: ife is not testifyine as to a fact 
but as to his opinion. 

MR. TOPKIS: Yes, of course. 

A Yould you mind repeating the questio-? 
9 Yes, surely. 

Is there any interrelationship in your opinion | 
between price levels in the neechant market and hack | 
integration, on the part of large users? 

That is to say, will they change up or down 
inthe merchant market, effect back integration? 

A. Well, clearly, if company A, having a larse internal 
use for, say, oxygen, were to back integrate to make 
oxygen, there would always he a temptation for them to 
sell excess output because sooner or later some company | 
gets a bright “BA who would like to make a little bit of 
money on theside. 

The constantly falling prices in the market 
and the intense competition they are in, tends to argue 


against a conpany trying to hack integrate, being able to 
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s@l1l at profitable levels, certain excess production. 
Therefore, this would be one of the arguments 
against back integration in tha first place. 
9 Yow, you have just spoken of lowering prices in the 
merchant market. 
Suppose prices in the merchant market went up? 
A If the prices in the merchant market went up, in 
my opknion, at least, it would work in the opposite way. 
That is to say, somebody would say, supposing 
we built ourselves an air liquification plant and look 
for the merchant prices in our area, maybe adding one or 
two salesmen, we could add pretty good money at this 
husiness. | 


n Now, 1 would like to go to BOCRX243, if IT may. | 


IT will ask you, please, to tell his Honor what 
information is recorded on there, | 
First, let me ask you, was this tale prepared 


| 
| 
under your supervision? | 
| 
| 


A Yes, it was. 
2 Would you tell us, what information is recorded there? 
A The information recorded: on it is, historical data on’ 


per cent return on invested capital by six leading 
industrial cas producers in the United States. 
THE WITNESS: TI should add, your Honor, that | 


the per cent return is defined as net income after taxes 
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divided by total invested capital. 

Total invested capital heina devined as the 
gum of stockholdern equity nlus long term debt. 
9 Now, this information-+as drawn from where? 
A It was drawn largely from Moody's Industrial Manuals 
rather than from the individual reports of the companies. 

It was cross-checked against the individual 
reports of the companios. 

The biq problem is the individual annual 
reports of the companies is that oftentimes, one fiqure wil} 


be shown for 1968. You go to the 1969 report and | 
| 
| 
50, what Moody's normally speaking will do 


| 
| 


this figure is restated for 1968, 


is to qive the restated anéthe most accurate. 


It is not necessarily your most up-to-date 


figures. 


t 


This is why we largely chose Moody's. 
Purthermore, if -- in several cases here, we could 

| 

not get the annual reports of the companies in question 


the years back. 


9 I think there you have indicated that some were not 
available. 
A Surdett and Mid Three were not available. 


Ye couldn't find any data on it. 


a) Going to Moody's then, did you check against tho 
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28 
annual reports in evidence? 
A Yes. 
9 As restated in the annual reports, aro those then 
accurate? 
A Yes, to the best of our knowledce. 
Q Is there anything you didn't check? 
A Nothingothat I -- you know, there might be -- 
you know, I am supposed to be under oath so I am trying 
to answer it as honestly as I can, 
As far as I know, we checked everything we 
11 | 
f could find. 
12 | 
| a) Well, then, you have indicated where you didn't 
13 | 
| find? 
14 
| bs) That is correct. 
15 || 
9 Well, let me just ask one question which I offer to 
16 |, | 
i undarcut the significance of this. 
17 |{ 
1 This is to say that we appreciatethat this | 
18 || 
| document has certain deficiencies and I am trying to make 
19 || 
| 
them absolutely plain. | 
20 | 
This is percent return for rhese companies for | 
21 | 
their operations across the board; isn't that richt? 
22 |; 
A That is correct. 
23 | 
: Qo And it is not confined to industrial qases? 
24 | 
i LN ‘That is correct. 


Q Is information available on their per cent return 
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on total invested capital devotedto industrial gasas 
in public form? 
B Not to the best of my knowledge, air, at least 
I have never seen any. 

MR. TOPKIS: Withthat caviat, your Honor, 
I would offer BOCRX243, 

MR. THURMAN: We have several objections, 
your ilonor. 

In the first place, it is largely based on 
waterial not in the recarl. It is just hearsay. 

Secondly, this givs the rate of return on 
consolidated operations of companies. 

Union Carbide, we all know, is in many other 
fields and certainly does not give indéstrual gas. ! 

It is not relevant to this case.' 

Industrial gas might be high, mach higher than 
the over-all consolidatec return, 

I disagree with mr. Topkis that the only informg- 
tion you ean get and praesent in an anti-trust case is what | 
is on the record. | 

We have stated ajl-along to go out to these third 
parties and get this infoematénn. 

T haven't seen any subpoenas for information 


from third parties. 


We have arqued this before when they went to the 
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commission and the commission said there was no abuse of 
discretion. 

We feel that they should go out to the 
third party instead of using irrelevant matérial. 

Certainly this shouldn't go in the record as 
stating that it is relevant to this case ag far as the 
markets in this case, give the rate of return on the relevant 
markets as alleged. 

MR. TOPKIS: Your Honor, I don't make much of 
this, as I tried to explain. 

This is just a tabulation of material already 
in the record. 

TUDGE BARMNRS: In the annual reports, 

MR. TOPKIS: Exactly. 

It presents the information in convenient form. | 

MR. THURMAN: I didn'thear anything like that. 

I heard the witness say -- | 

4%, TOPKIS: My friend, Mr. Thurman is not 


listening to what the witness said. 


MR. THURMAN: I think I canalmost quote the | 
witness. ! 
That this was taken from Moody's Yndustrial 
Manual because it was much easier to get from that and he | 


cross-che ced it in some way with the annual reports, 


This doesn't say that this came from the annual | 
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Tf it came fron the annual repor<s, Moody's 
wouldn’t aven be in the picture, 

So, T think T war listening and I think that 
is a fair characterization of what the witness saij-4, 

JUDGE BARNKS: je said Moody's had updated the 


annual reports, didn't he? 


Where there were restatements of tho annual 


MR. TOPKIS: Thatis correct. 

JUDGE BARNES: I aqree that its relevance may 
be doubtful but I think there is enough relevance here to 
receive the exhibit. 

T will receive R9CRxX243 in evidence. 


(Nocument referred to marked 


BOCRK243 in evidence.) 
BY MR. TOPKSI: | 
4 Dr. Kridl, I show you BOCRX244 and ask you, if you 
can tell us what this is. 
A This chart reviews per cent return on stockholders' 


equity after taxes for six of the same capanies and it 


| 
| 
| 
| 
| 
| 


compares with the return available for all Chenicals as well, 


as for all manufacturing in the u.s. | 
9 And those last two lines are drawn fromthose Frc 
reports that we saw earlier? 


A That is right. 


9 And the balance of the information is drawn from those 
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annual reports as revised and restated? 


A In Moody's. 


Q And checked against thd annual reports? 


Yes. 


"corrected" 


is the same 


MR. TOPKIS: I offer it in evidence. 
JUDGE RBARNESRL The copy I have has the word 
written on there, 


MR. TOPRIS: We always want your Honor to have 


Tt was corrected. 

There had been an arithmetical mistake. 
You may delete that. 

JUDGE BARNES: Your objection, “tr. Thurman, 
as before? 


MR. THURMAN: I think we are going really far 


We are even going further than before, 


IY quess even on voir dire, I would like to 


know if he knows if he prepared this document in the same 


manner as the ones not listed. that he prepared, on the 


same chart. 


Wd -- do we have apples and apples, 


Do you know, sir, if your preparation of the 


rate of returns were the same as the preparation by the 
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rvc for the other companies? 

THE “WITMES:S We used emactly the same method, 

MR. THURMAY: Did you check into the methods 
that were used by the FTC? 

TAY WITMESS: Yes, we did, 

The PTC's method is, in effect, taking the 
entire industry and then the entire chemical industry 
as Gefined by the appropriate SIC codes and dividing the net 
income after taxes by the total stockholders’ equity. 

This is what we did for the othjer companies. 
Toa the best of our ability wo did it the same way. 

MR. THURMAN: Do you know if the PTC uses 
consolidated returns from Moody's to arrive at this? 


THE WITWESS: This I could not answer, sir. 


MR. THURMAN: I ask you, Poctor, where did you 


get, for instance, thel973 figure for all chemicals? 


THE “ITHWESS: That, I believe,is from the 


report which was introduced in evidence by Kr. Topkis. 


MR, TOPKIS: May I ask the witness, is this 
what he is referring to? 

T an handing the witness BOCRX 176. 

THE WITNRSE: This is the one, sir. 


You will notice that this fiqure, 14.9 here is 


averagr for the firwk three quarters, 13.8 is for the last 


quarter only. 
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MR. THURMAN: You took a quarterly figure? 
THE WITNESS: We took these figures and 
Givided by three rather than taking the first, second 
or third quarter. 
It comes out 14.9. 
M.R TOPKIS: We called in a correction to you. 
THEWITNESS: I beg your pardon. 
MR. THURMAN: I had the wrony one. 
THE WITNESS: So this is simply -- 14.9 is 
the figure that I have. [It is the arithmetical average. 
YOIR DIRE EXAMINATION 
BY MR. THURMAN: 
OT I believe you said industrial gases is part of all 
chemicals an¢ it must have a twenty to thirty per cent rate 
of return, sir. 
A All chencials? 


Q Yes. 


A Ho. 
Which rate of return are you talking about? 
Q This document shows a lower rate of return in 


industrial gases for several companies. 


I assume itwas not inclusive of all industrial 


All chemicals is higher than anyone shown. 


Dees that mean that all chemicals maybe has a twenty to 
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thirty per cent,Qother industrial gas, rate of return? 

What does it show? 

Weal, what it shows to me, is the following: 

That industrial gases, on the whole, show a 
lower significantly lower return than the chemical 
lirdustry as a whole. 

Q The chemical industry must he very high, then; rigt, 
taking industrial gaaes out of it? 

A Industrial gases, sir, are a reasonably amall part 
of the chemical industry. 

As a whole -- it would 
-9 I ask you again, sir, I beliave it is on the record, 
but these are not rates of returns for industrial gases; 
is that correct? 

R That is correct. 

Those are rates of return, stockholders! 
equity for six companies which re involved, to a larger 
or smaller extent in industrial gases, 

Q So, industrial gases could be much higher than the 
rates .aown here; is that correct? 
A, Let me -~ 
Q Do you Know or not? 
A I do know that it is much lower, sir. 
May T call your attention to two things? 


May I call your attention to Burdett's, 
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specifically. 

Burdett is involved in essentially nothing 
much except industrial gases. 
) How about Big Three? 
A Big Three is -- happens to be an exception to the 
rule, 

I would he very happy to elaborate on Big 


Three. 


Q How about Union Carbide? They have a lot more than | 


industrial gases; correct? 
A Yes. 
But, Union Carbide, you will notice, which has 
a smaller percentage of its business in industrial gases 
of all the companies listed shows a much higher return on 
stockholders -~ it shows a higher one than any other 
companies. 
Thus -- 
9 You have no record to show that ~- what the per cent 
of rate of return on stockholders’ equity is for the 
industrial gases, do you? 
No, 
You are speculating? 
Well, IT am doing perhaps a tot more than speculating. 
But, if you question thespecifics as to 


whether I can show you from a piece of paper per se from 
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' Union Carbide showing the kind of return they are making 


i in the industrial vas businesg, the answer is no, I cannot. 
9 Do you know for a fact that the rrc includes 
industrial gases in all chemicals? 

A I think they do. f could not svear to it. 
MR. THURMAY: “le submit there is no relevancy 


to this document, your Honor, and should not be 


received in evidence. 
JUDGE BARNES: tf will receive it in evidence, 
i (Document referred to marked 


BOCRX244 in evidence.) 


| 
| 
12 | | 
| BY MR. TOPKTS: | 
is | | 
3) Dr. Kridl, while Mr. Thurman was questioning 
14 | 
| you, he asked about Big Three as to --~ he called to your 
15 || 
| attention the fact that Big Three's percentage return 
16 |i 
1 on stockholders: equity after taxes seemed to he higher 
7 4 
| than that of the other five companies and you said to him 
18 | : 
you would be qlad to elaborate as to why. 
19 | 
| Could I ask you to do so? 
20 | 
“MR. THURMAN: Objection unless there is a | 
21 | 
foundation. 
22 |i 
Big Three could called. 
23 | 
1 JUDGE PARNES: You will have to state the basis | 
24 || 
of your knowlecge, Doctor. 
y 


| A “We studied the operation of sig Three in connection 


38 


24 | 
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with some of gy testimony, your Honor, which was thrown 
out earlier. 

JUDGE BARNES: But you have had occasion to 
study the operation of Big Three? 

THEWITNESS: That is correct, and their 
financial eondition, rate of qrowth. 

JUDGE BARNES: pid you study this from publtcty | 
available records? | 

THE WITNESS: We studied it largely from publicity 
available records supplemented by talking to two or | 
three, as I recall -- two or three of their customers, 
what they thought. 

MR. THURMAN: I submit, talking to a customer 
could not tell you anything about the company itself. 

Certainly the people to talk to is Big Three, 
They are the ones to testify. : 

You can't bring a man in to testify about 
companies throughout this country. 

He says only thirty per cent of their business 


is with commercial companies. 


Soe aeeneestterstreony nese aia rior niasiop-eeciesaneomnnsimesa 


Yverything else is with the government, if 
I understand his testimony right. 

Now he ig starting to talk about all these 
companies, what each companies does. 


T am just amazed that respondent doesn't call 
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third parties to get ont information that they consider 
relevang to this proceeding, 

Trying to put it in one ball of wax by a person -- 
T don't know that he ever visited their company headquarters 
at all. 

THE WITNRSS: Your Yonor, could ft correct 
some misinformation which Ir might have left in mr, 

Thurman's mind? 

The institute as a whole does 65 to 70 per cent | 
of its business. The center I am in does 97 and a half | 
per cent of its business with private industry. 

2 Now, based on your stu of Pig Three and without 


regard to what its customers might have told you, can 


you give us an explanation or is there some elaboration that 
you can offer on the answer that you previously gave to | 
Mr. Thurman? | 


MR. THURMAN: T believe there is an objection. 


JUDGF BARNES: Sased on his study of publicly 


available documents, 1 will permit him to answer the 
question. | 

“WR. "THURMAN: Maybe we can -~- may we know what 
publicly available documents he studied? 


We might want to call him back on crogs- 


evamination or delay cross~examination. 


JUDGE BARUNMS: Tell him, Doctor. 
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A The publicly available documents that we studied 
ware, first of all, the annual reports of Sig Three. 
Secondly, ve maintain active clippinc files 
of public articles in various trade journals, the wall 
Street Journal, Portune, Chemical Week, what~-have-you. 
All this serves as a valuable source of 
, infomration for the initial study of any company. 
JUDGE BARNES: Is Biq Three traded on any 
of the stock exchanges? 
iI : TIE WITNESS: Yes, it is, sir. 
“ JUDGE BARNLS: So their annual reports are 
at public? | 
14 | TRE WITNESS: That is correct. : 
a MR. TOPRIS: ‘They are in evidence, as a 
16 | matter of fact. | 
a Your Honor, can't we have one objection to a 
18 | question? : | 
" Uvery time T ask a question we qet a serias | 
20 | of objettions to the quastion. | 
al W@1l1l go on ferevor. | 
a MR. THUPMAN: As lone as he keens putting in 
“ll hearsay ~- whoever heard of clippings from a journal 
24 being probative evidence. 
a As a lawyer, I have never heard of such a thing, 


| Maybe as a layman -- 
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, MR, TOPKIS: You might try a libel suit some 

' time. 

3 MR. THURMAN: We are not in a criminal law case 
4 now. 

5 MR. TOPKIS: Thev are usually civil hut we'll 

6 nass that too, 

7 Your Honor, can't we hear the witness' -answer? 
8 Tf it is objectionable, it can he stricken, 

9 of course. 

10 JUDGE BARNES: Yes. 

il THE WITNESS: Big Three in my opinion has some 
12 very good thinas going for them. 

13 First of all, thev are favorably located in an 
14 area inwhich the concentration of users, principally chemica 
15 ones, is very high. 

16 That is to say, in the area of Texas, Houston. 
17 Secondly, they appear to have, at least bv 

18 all the evidence that we have been able to find, to have 
19 very youns and aagressive management. 

20 They appear to be extremely agaressive in 

21 their genaration of new business and they have, tothe 

22 best of my knowledge, a -- they are very highly regarded 
23 by their customers. 
mu The effects, have shown on not only their return 


on investment but also on the rate of growth, they have 
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A 


had over the yeags, which one can ascertain merely by 
reading the historical data contained in their annual 
report. 


© Do they we a particular form of distribution? 


nN They use quite a bit of pipeline, 

? Does that differentiate them fro» other industrial 
companies? 

ba) I believe they have a considerably higher percentage 


than anyone else. 

i@) Is pipeline more or less expensive as a technique 
of distribution? 

A It is considerably less expensive than sending it 


say, by cylinders or tank truck. 


9 You mentioned that they are in Texas, the Houston 


area. 
Ts that a particular area of industrial 

growth area or industrial decline? 

A This is the qreatest area probably in the United | 

States of Industrial growth probably in chemicals and | 

ofl refining. 

9 N ow, Dr. Kridl, vou have spent, I qather, from 

your earlier testimony, a good deal of time inthe last 

ten or twelve years advisina companies as to whether 


| 


or not to go into newsproducts, make acquisitions anid enter 


} 


new markets; is that right? 
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Q That is correct, sir. 
Q As of November 1973 if ritish Oxygen had asked 


you, would you have recommended that British Oxygen ener 


the U. S. Market on a Greenfield basis? 


A No. 
Q Would yu please explain why not? ' 
A The reason ia several-fold. 


First of all, entering the U. s. industrial gas 
market on a Greenfield basis is frought with very 
considerable danger. 

The biggest danger is an economic one. 

Specifically, supposing you want to enter the | 
field, Greenfield, in order to build any kind of areasonable| 


| 
size plant, vou have to have some contracts in hand for the | 
plant's output. | 
| 
In orcer to cet these contracts without having 


a plant, in order to overcome the natural reluctance of 


clients not wishing to deal with somebocy not having a 


Plant on site, you would have to offer then extremely 
favorable terms. 


a Therefore, it is very doub-ful whether the 


first plant could make money cither originally or after a 
period of time. | 
The worst part of it is that once you get into | 


this business, it is very difficult to enter into this kind 
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business ona Greenfield basis, it is damn near impossible 


to construct a cash flow curve which will show you at 
which point your losses are soing to start turning around 
and become profit. 

This would be the principal reason. That 
because of the very strona competition in the United 
States, there «8s no way that you could calculate ahead 
of time, with any decree of accuracy as to when your losses 
might stop. 

Q Are there any other reasons that would have caused 
you in November to recommend against BOC's making of a 
Creenfield entry? | 
A The principal reason overriding, perhaps almost | 
any kind of an entry into theUnited States Industrial | 
qases market is that without trying very hard, we can 
find a lot better places for one's money. 

QO Any other reasons? 

A Those two would be the chief ones that I would 


recommenda against a Greenfield acquisition because 


you are starting from scratch with no base load. 


You have to spend all kinds of money before 
you can get your first pengy and you don't know -- there is: 
no way you can really calculate when your losses are going 
to stpp. | 


y Let me ask you this, Dr, Kridl. 


A 2967 


2206 

Are you familiar with the tam “toeholad entry"? 

Yes, I am. 
@) Now would you define it? 
m4 I would define toehold entry as an entry into a 
market by acquirinc two or three small, quite small 
operations, somehow or another comb inince them into a 
viable, laroer organization. 
@) Would you in November of 1973 have recommended to 
BOC THat the attempt to enter the tinited States industrial 
gases business hv a toehold entry? 
A No, sir, fowould not *have. 
2) Would you nlease explain why not? 
A There are two princinal reasons for toehold entries. 

Reason No. 1, appropriate toeholds -or toes, 
if I mav so exvress myself, are larcely lackino in the 
United States. 

If one takes a look at the list of all the 
producers of industrial gases, after you ce throuch the 
first hig five or so,thev drop off. 

The only cne that might, in principle 
represent a pessible toehold acauisition is Burdett 
and Burdett has, over the vears, been a financial 
disaster. 

@) That is Burdett of Cleveland? 


LN That is Burdett of Cleveland. 
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That has been a financial diaaster. 

Trying to acquire something much smaller, and 
everybody that is left helow Burdett, I believe has annual 
sales of less than %5 million, represents, what is sometimes 
known in the acquisition theewy as the elephant-mouse 
theory. 

The results will be disastrous for the mouse. 
Not necessarily sexually but financially, 

Q You wouldn't want to tell us how the -~ how much the 
elephant is going to enjoy the experience. 
A ell, presumably, whatever turns the elephant on. 


Y have seen several examples of largge companies 


acquiriggg some very small. Semething very sdmall normally | 


exists by the wits of the owner. 

He is the one that entertains the local business 
man in the country club and he knows whose wife is having 
a baby so he can send the appropriate flowers. 

Tf they run out of oxygen at three o'clock 
in the morning, he will get out of bed, if necessary, 
to deliver it. 

Furthermore. he ofnentines operates non- 
umon, he doesn't have very many fringe benefits to his 
employees. 

The minute a larce company takes over such a 


mouse, it being an elephant, makes the mouse to try to 
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look like a deer at the very':minimum. 

That means that fringe benefits get slapped 
on, large company mentality starts qoing in, that is to 
say, if somebody needs qas at three o'clock in the 
morning, let them wait until 9:30 when our delivery man 
will call on them. 

Furthermore, trying to combine regionally vastly 
separated very small companies i-to a big one will be, in my 
estimation, a very difficult 40% with very uncertain 
financial returns. 


Again, in my estiration, a toehold acquisition | 


is not worh it. | 
{ 


The only one that can argue, for example, | 

| 
whether Biq Three is a toechold, according to some definitions, 
it mgith be and accordine to the others, it might not. 


j 


Big Three would be an excellent acquisition sass 
British Oxygen couldn't afford it because of the three to 
one price earnings ratio of the respective stocks. 
Q Differences in price earnings? 
AX That is correct, the three to one difference. 
Biq Three has traditionally scld between 19 
and 21 and British Oxygen is selling armund six or seven. 
You are buying something which is extremely expiensiv 


if you are doinc this. Or ehse you would have to spend 


tremendous amounts of money on which you would have to pay — 


interest. 

9 Are there any other reasons which come ti mind, 
Doctor, as to why a Greenfield or a toehold entry would 
not have heen someth ing that you would have recommended 
to BOC last November? 

A My principal recommendation, the reason for 
recommendation would hve, in sy opinion, that it would be 
extremely difficult if not impossible to make a viable 
profitable business out of it, entering the field in this 
fashion. 

Q Dr. Kridl, have you had experience in recent years 


studying the economies of other countries around the 


world, other than the United States? 


| 
| 
| 
| 
| 


A Yes. 
o Would you tick-off for us some of those which you have 
had experience with? | 
A Well, I have had experience with the econory of 
Enoland, France and some of Poland, for obvious Sntecunta, | 
since I was horn there. | 
fe) low about Brazil? | 
rN “And Brazil as well, I'm sorry. | 
0 ‘Naveyou made recommendations to plant construction aria 
business entry in %razil? | 
A Yes, I hava. 


a) would you have said, if you had been advising RBC 
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last November that the company could find other 
countries in which to invest money in industrial gases that 


would have been preferdie to the United States? 


A Without any question. 
Q Would you tell us how and why? 
A I would, first of all -- it is widely recognized that 


the competition including price competition in the industriel 
gas field is higher in the united States than almost any 
other place in the world. 

The fastest developing econony in the world 
right now is probably Brazil. 

So, I would most likely have advised them, if | 
they wanted to expand overseas, to go to Brazil. 

Another possibility, there ie a qood rate of 
industrial vases in certain parts behind the iron curtain. | 

Tf appropriate monetary considerations could be 


madé, money could probably be better spent over there. 


2 Dr. Kridl, as you know -~ as you look around the 
U.S. today, or as yeu might have thig past November, would | 
you have seen companies possessed of the econonic and | 
technological resources to erer the industrial gases 
bbsginess anew? 

A Sevézdaly, there are any number of them. All you need 
is money. 


9 ‘What are the companies or what business are they 


in | 
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currently in? 
A They could be in almost any kind of a business from 
petroleum refining to natural gas distrfibution to glass 
making to making automobiles. 

Anybody can do it. It is all a questbn of money . 
Tt is a question of, A, having money, and 3, being satisfied 
with, at best, what might be termed a fairly modest rate 
of return. 
Q Suppose one of these companies entered the business, 


Doctor, where could they get marketing skills? 


A Well, they could buy it. 
) How do you mean? 
A You go and you put in an add in the Wall Strect 


Journal anc a few other assorted papers of that sort where 

the marketing people might conaregate and you get them. 
That is the simplest thing in the world. 

0 Doctor, you have had a fair amount of experience 


cown through the years with companies entering new markets? 


A Yes, I have. 

Q Have you, on occasion, put together such sales staffs? 
A Yes, < have. 

sf And you have used the techniques that you have just 
described? 

A Yes. 


@) Are they frequently or infrequently used in American 
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business today? 

A They are used very frequently in the American 

market whenever theywant to enter a brand-new field, 
Wot necessarily brand-new but a field that 


is allied to the one that they might be in already. 


Q Do you use these techniques to get a new sales 
staff? 

A Sure. 

9 According to your understanding, does Airco today 


have any plant building capacity in the air separation 

12 | 
ai field? 
13 A To the best of my knowledde -- 
l@ | MR. THURMAN: OLjection. 

You are talking about something which is in 
the record. 

You have it from Airco veople. 


TUNGU BARNES: I assume this is a background 


” : question. 
| 

20 | MR. TOPKIS: Of course it is. . bs, 
} 

2) i T agree with “Yr. Thurman. Cf aor e Airco has 

2 | no such capacity. 

23 | Q Ts that your understanding? 

24 | n ‘ly understanding is that they had at one time as a 

25 joint venture with British Oxygen Company, which matrimony 


hac not heen dissolved some two or three years hbkbkk, as a 
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joint venture. 


JUDGE BARNES: Siow was that knowledge acquired, 


Doctor? 


THF WITNESS: This was a matter of public record, 
your Wonor. 

There is no reason why your Honor should te 
familiar with the vast volume of the technical trade 


literature that exists in the chemical industry but there 


are so many magazines, on the whole rather well edited, 


that you hear things --~ 


JUDGE BARNES: “My questionwas directed, I 


guess -~ well, did you get that information from readine | 
the transcript s in this proceeding? 
THF WITNESS: No, sir. I knew that before. | 
I forgot. now in what connection. 
I recall also sering in the proceedings here. 
_ I'm sorry, I think when T first learned ahout 
it was by reading one -of the past studies that was done 


| in the Stamford Pesearch Institute. 


20 } 

| O In your opinion, sir, against that background, does 
BOC's acquisition of a stock interest in Airco have any 

i effect on competition in the tonnage field in industrial 

oy | 

gasve in the United States? 

ra 7”R. THURMAN: Objection, 

25 | 


i This is an ultimate conclusion which your 
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Honor will decide. 


JUDGE BARNS: An expert can sive his opinion 


on this. 


MR. THURMAN: Well, I quess T am still confused. 


Is he an expert in industrial gases, in market- 


ing, entering the industrial gas field? 
JUDGE BARNES: Yes. 
He has been offered as an expert. 
oot You may answer the question. 
pe MR. THURMA’: Before you answer that question: 


I would like to remind your Honor that complaint 


nN In my opinion the entry ofAirco ~-- the entry of ROC 


12 | | 
13 counsel was prohibited from asking about companies in the | 
14 | field, as to whether this acquisition had any effect | 
15 | on their company. | 
16 | That was to be decided by your ‘Ionor. | 
17 | How can this man say what impact | 
| 
al it will have iff the compan y couldn't say it. 
19 | He cartainly is in a better position that some | 
20 | witness sitting out here in SRI qetting paid to tell cess 
2 | what they are going to do or what they are not going to | 
22 | do. 
2 | JUDGE BARNES: He is being offered as an “ee 
5 and this is a proper question for him. | 
as | I will pertait him to anawer. 
| 
| 
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into the "nited States market via the acquisition of 
\irco has a pro- competitive effect, 
O Would you exnlain, please? 

PR. THURMAN: I object to that and move that 


it he stricken. 


Whether ti is proper or anti-competitive is 


a lecal conclusion. 


This basis is that it is a leaal congelusion. 


Strictly leqal and there is no qualification 
this qentleman has a not of ounalifications but none to 
nvractice the lav. 

MR. TOPKIS: If he were given an ovvortunity 


to answer the qmuestion he woule have an -- 
JUNGEBARNFES: Hea will give his hasis for the 


answer now. 
A Tf I may, I am not a lawver, 


Twas usina  pro- commetitive in the layman's 
sense, meanine enhanding competition. 
ie. Would vou tell us now how, sir? 
AN In mv nvinion the financial record Over the last 
ten years or so will show that Rritish Oxygen Company 
has had a rate of growth in sales andearninas approximately 
two or three times that of Airco, 


This, certainlv, amondq other things, primarily 


testifies to the acaqressiveness and the ability of the 
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management of Pritish %xyqen. 


Airco in the United States has been losino 
ground, versus some of their competition. 

Tt would therefore expect that matrimony, however 
slight, between British Oxygen and Airco would -- I 
would expect it to result at the very minimum, in the 
injection of asgfessive marketing and development methods 
of British Oxygen into Airco which, thereby, will 
certainly increase competition. 

More specifically, I would certainly imagine 
that Airco might reenter, together with Britigzh %xygen, 
the business of building plants and thereby creating more | 
competition in that area as well, not only in industrial 
gases. 

Tf Aireo is to grow, and YT would imagine that 
Rritish Oxygen idd not huy in solely in mind as an 
investment, certainly they could have found a hell of a 
lot better ones. I am sure we'll agree on that. | 

Their objective is to make the company 
grow. The only way they can have them grow is to have 
them become more aggreesive, enhance the competition and 
become more competitive. 

That is my reason for stating it. 
Q Just a couple of questions and I am done. 


There has been testimony in this recor’ with 
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reference to a German compan y called Hioechst. 
I would define the thought that you might 


have some familiarity of that company. 


A 2 ea. 
9 The record is silent as to that comvany's size and 
its -- 


“R. THURMAN: No foundation as to how he knows, 

I object. 

JUDGE BARNES: Ye said he has some familiarity 
and I think we ought to know how. 

A Noechst, Basf and Bayer are the thrre ofshots of 
1.G. Farbin, which, if your IMlonor recalls, was broken 
up after World War Ir. 

This is one of the three, Hoechst is one of 
the three ehemical Selipentas -- chemical giants in 
Germany and their sales are somewhere between 3 and 
4 billion dollars, depending on what Deutch marks are 
worth. 


9 No you know of Yoechst has any operations in theo 


A Yes. 

there is a companv called American Hoechst. 
(9) No you know what thev do? 
A They have a fiber subsidiary, this I know. They 


make polyester fibers. 


X | 
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ft Does the word Trevira ring a bell? 
A That is the trade name for Hoechst polester fiber. 
a) Is Messer-Griesheim a shbéidiary of Hoechst? 
r Yes. > 


MR. THURMAN: I move that the last two questions 
with respect to this German company be stricken, 

It has no relevancy to this proceeding. 

MR. TOPKIS: Wel}, I think your Honor will 
recall that on an earlier witn:, 5 there was testimony 
that Messer-Griesheim was a German compan y angaged in the 
industrial gas business, having plant building capacity. 

And there was tstimony that it was particularly| 
powerful inthe field bec ause of the backing that it had, | 
specifically the backing of Hoechst. 

The witness was asked, well, what do you know 
about Hoechst and he said I can't claim personal knowledge. | 


Tt was for this reason that I asked Dr. 


Kridl to f111 in that hole. 


G Now, just one final question. 


Have you stidied the deqree to which the 
industrial gas business in the U.S. keeps its planas 
up to technological snuff, that ia +s say, is it a | 
business in which modern technology is prevalent 
or is it a business -nasting on plants of 59 and 109 


years ago? 
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A Yell, it is certainly not the New “naqland textile 


industry. 


They have to stay ahead of the game, primarily A 


in constructing larger and larger plants. 


This creates all kinds of engineering problems, 


so the companies have to stay anead, at least in the 
chemical engineering aspect. 
Q Thank you very much, Dr. Kridl. 
MR. TOPKIS: I have no further questions. 
oe JUDGE BARNES: Let's take a ten-minute recess. 
12 | (Recess taken.) 
JUDGE BARTES: On the record. 
ve CROSS -EXAMINATION 
15 {i RY MR. THURMAN: 
i6 9 I believe you said you are beine naid to appear, is 


wile that correct? 


18 A Yes. 
9 | That is ‘on dilies we were engaged, SRI was 
20 | engaged by the British Oxygen Company to appear, 
i 
a1 | Q What were you paid? 
ay A Tue standard rate, with which ny tire is billed out. 
a Q What is that? 
| x I think, in my case, it is approximately $499 a day 


H plus expenses. 


(9) I don’t recall seeing your previous testimony in 
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this case. 

You haven't been praesent when other witnensenasr 
testified, have you? 
A No, sir. 
Q A lot of your conclusions have been testified to 
in this case. 

F assume you have read transcripts, have 
you not? 
A Yes, sir. I read the transcripts of the Washington 
proceedings, which I believe was the case which you 
presented. 
Q Have you read transcripts of any of the defense 
witnesses? 
a No, T have not. 


i 2 T am not clear on the charts that you prepared. 


Were they propared for this litigation or 


were they previously prepared during some. study? 


A Well, parts of these charts, sir, were prepared 


in connection with theprevious studies that we had done 
in the field of industrial gases. 

They have all been updated anc. since they are 
being offered in evidence, checked ad infinitum by all 
of us. 
Q Now, have you talked -- have I talked to you 


previous to your testimony? 


* 29H: 


You called me in San rrancisco -- I should 
say in Menlo Park. 

I was not in my offiee and r hac returned 
your call, I believe it was in one hour. 
Q Did we talk about the testimony, the substance of 
yorr ‘esti. an+? 
A No, gir, we did not. 
9 Why not? 
A Acll, you didn't ask. 
‘ Well, didn't you tell me that you were ordered by Mr. | 
Topkis not to talk to me unless he was present? | 
A T told you, sir, to the hest of my recollection, 
that I was advised by Mr. Topkis and mr. “aplan not to 
discuss anything with you dealing with the case unless 
one of them wan present or one of their representatives. 


Q Is “Mr. Topkis or “r. Kaplan your personal lawyers? 


A No, they are not. 


| 
As far as I know, I am not accused of anything. 


i 


But you could talk to who you please then, covldn't | 


Oh, surely. 
But you chose not to talk to me unless they were 
present? 


4 One of my regrets, Mr. Thurman, is that I am not a 
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lawyer. 

Yeither do IT try to be my own laywer. I deal 
with a firm of lawyers who are my clients. fT have to 
follow what they tell me or else if Tt have any objections, 
IT have to speil them out to them. 

Q Now, I believe you testified thao one ef the 
prineipal reasons of unit value dropping over the yean vas 
due to the exertion of downward pressure by users. 

Now, who told you that? 

A Well, sir, this is a fairly common thing in the 
chemical industry. 

This is aét an isolated example, by any means. 

Ve get, all of us who deal with areas of 
corporate development, we get into these kinds of future 
price considerations contineally and this is merely the 


first thing you look at when you ~-- I should say one of 


the first things you look at when you consider future pricing 


of any commodity. — 
Q Now, isn't it true that the large users of oxyqen 
usually use pipelines,that they are long-term contracts? 
A That is correct. 
Q How can they exert influence of a long-term contract 
of pushing the price downward? 

Wouldn't the contract call for pushing the 


price upward? 
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LN Well, the only thing I can testify, sir, is that 
most contracts with which T was involved in when I was 
in the industry had had escalation clauses in them. 
Normally speaking, when vou engage anybody 
in a long-term -- if you talk to anybody on a lona-term 
contract, you clearly want to get the lowest price you 
possibly can and one of the easiest ways of getting that 
lower price is to waive, principally, an engineering drawing of 
that plant from which your supplier, potential supplier, ! 


is supposed to supply you and convey to him the impression 


the best you can that if he doesn’t supply you at the 
price suitably low, you are going to the manufacture | 
of this material yourself. | 
9 Does this happne in any industry where you have a | 
large user? | 
A The only industry in which I am competent to talk | 
about this is the chemical industry. | 

I have no knowledge of any other industries | 
very much. | 
In the chemical industries this is very common. | 
Other exammles, in the past years, for instance, 
the spiraling price was always kept low enough to prevent | 
rubber companies to integrate hackwards into the 


manufacture of -- | 


9 The company had a 15-vear contract and in the ¢vhird 


22 
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year that price had dropped. 

You mean to tell me they were qoing to breach 
that contract {f the industrial gas compan y doesn't drop 
its price? 

A With all due respect to the legal profession, 
their undoubted skill in writing contracts, I an yet to 
see any supply contract which couldn't be broken one way 
or the other. 

a If a company had a certain price one year, in the 
contract, certainly wouldn't use the threat, they would 
be willing to pay the same price at least, the next year, 
would they not, use the threat of backward integration 
to get the price dewn the next year on a downward 

scale? 

A This is a complicated question, because most 

of the long-term contracts contain what is known as tho 
most favordd nation clause, and this Clause, in effect, 
states that you are going to get your product from your 
supplier at the price as low or lower than he supplies 
it to anyone else. 

Consequently, the prevalent level of Pp 
is always monitored by anybody having long-term cont -8 
because there is always competition on the side. 

Q Isn't it true that in industrial gases, it is 


mostly fixed coats and very few variable costs? 


sass tsanionansnisicesisinestiacsiniion 
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A The chief variable cost is the cost of vower, I 
would say. 

The labor costn for a reasonably~sized plant 
are reasonably low. 
Q The demands are fixed each year and you have your 
variable costs, wouldn't the unit price go down? 
A That is correct, sir. 

And ths, you will recall, wasmentioned as not 


one of the contributing reasona. 


A larger size plant obviously has a lower unit | 


cost. 
8 As demand increases cost decreases, is that right? 
A Mot necessarily. 


If you had a plant, let's say, of 290 tons 
a day capacity, if you are operating the plant at 150 
tons a day and if you run it up to 2900, your costs will 


decrease, 


If you have a fixed plant capacity and you are 


agked to supply 229 tons a day, your marginal cost may in 
increase. 

It may increase over the rated capacity. 
As long as you are below the rated capacity and going up 
to the rated capacity,then clearly the costs decrease, 
that is correct. 


Rut once you get ahove it, then you get into 
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a very complex situation. 
Q Let's talk about capacity a little bit. 
What is the Balance between supply and demand 


over the last 18 months or 2 years? 


A Which area, sir? 
Q Industrial cases. 
A To the best of my knowledce, the supply and demand 


varies regionally. 

In other words, in certain regions I am told 
the supply-demand situation is quite tight and in other 
regions it is quite adequate. 

Q You were told this or you mad it in the record? 
A Some of it I read in the record and some of it 
was in at least one article that I read in Chemical Week. 

This is a very popular topic of discussion 
amongst all the people in the chemical industry. 

Q T believe you testified -- isn't it true that each 
purchaser is now using more industrial gas each year than 
he was the year before? 

A No, sir. 

I don't think I could have gestified to this 
because there ig no way of knowing. 

Some of the lartger ones clearly are using 
the-- certainly the steel companies, there is a 


definite upswing in the demand for steel in the lak&t two 
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or three years. 
Most oc them are using more. 
Q A lot of your purchasers now are now purchasing 
now through pipliens rather than cylinders? 
A Well, the trend for a larger user is Clearly to use 


it as much in bulk as possible. 


Thatis to say, hy pipeline it is cheaper, 


Q That is what + was going to say. 
A Yes. 
Q The cost to the customer ané the cost of getting 


that to the customer is cheaper? 
A The cost 66 the customer and the cost to the supply. 
9 That would have ccnsiderable effect on the unit 
cost, is that right? 

MR. TOPKIS: What would have, the broadening 


use of pipelines? Is that it? 


Q Do you understand? 

A I don't know what you are referring to. 
‘@) The conversion from cylinder to bulk. 
A Certainly. 


Phe conversion from cainder to bulk will have 
a pronounced effect on the total unit coat. 
9 20 you know what has happened tu the prices in 


industrial gases in the last 18 months two 2 years? 


A “tihout any question they have heen voing up, in soma 
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Places quite significantly. 

: 9 Coing back a little hit, on your qualifications, 
have you had graduate studies in economics? 
A You mean such as microeconomics, or do you mean 
chemical economics? 
A Boonomic theory. 

: s A Tdid not have any formal courses in that, sir. 


st QO Have you had any publications in the economics of 


ie industrial gas industry? 


li A No, sir. 
| Q I believe you testified there were 32 companies | 
13 | in this -- | 
14 A I believe this is the rough number. | 
| n “y in this industry. 
15 | Would you name them, please? : 
: my A IT could not off the to p of my head, but I will be note 
; 18 || than happy to send you the list of then. | 
19 || MR, THURMAN : Would you read the answer back, | 
20 | please. | 
21 | 9 I don't think the lit would do me any good. | 
| T would like to know what you know when you talk 
23 | about these companies. | 
24 | Can you name the air separation gas companies? | 
| A Well, there is certainly Airco, \ir Products, L'Air ! 


Liquide in the United States, unkon Carbide, Beurdett xygen, 
| 
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Biq Three, Alabama Oxygen. 
Some outfit in Honolulu whose nare escapes 


me, have a reasonable size. There are ?9 or so other small 


ones. 
Q Pacific Oxygen? 
A That is one also. 
Q Did you name both Burdetts? 
A I named one. 
I didn'tname the 3urdett of Norristown. 
Q iow about a company naned Chemitron? 
A That iz a big one. 
9 What percentage -~ | 


JUDGZ BARNTS: Liquid Carbonics. 
THR WITNESS: That is the division of Houston 
Natural Gas, isn't it? 
Q Po you know thepercentaye of the total industrial 


gae shipments that would be provided for by the top eight 


people? | 
n I have not made that calculation. 

But my impression is that it is over 70 per ! 
cent. 
Q Do you know what percentage of the industrial aas 


shipments would be accounted for by Airce in 1972? 
2B I have numbers at home divided by mses. 


I don't have it off the top of my head. 


a ent) 


Q Airco, Air Products and Linde would be the $935 
three? 
A Well, Linde is reputed to be the largest. 


Tt is a little difficult to say because the 
carbide annual report doean't bes! it up. 

Sut Linde, Airco and Air Products are the 
largest, yes. 

JUDGE BARNES: [hy you know of any companies 
that have gone out of the business say in the last six 
or eight years? 


THE WITNESS: Yes, sir. 


I believe “xxon did, which used to be Standard | 


oil. 
Q What happened to then? 
A They acquired a company and then they sold it out 


to A‘'Air Liquide. 
Q Do you know why they sold it ont? 


A Prom everyting I understand about it, this was 


another proof 6€ the mouse~elephant matrimony that didn't 


work out. 
Q Could it be that they didn't know how to ru an 


industrial gas company? 


A It could be. 
9 Tt wasn't compatible with their technology? 
A Well, I doubt whether technology had anything to do 


with it. 


j 
| 
i 
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j 
i 


* 2UNz 


2231 

T think, in mv -nion, it was more likely 
that "xxon could not very easily control the running of 
a small business which had to be very responsive to 
customers’ demands. 
@) A small business? What was the size, do you know? 
A It was somewheres, so far as -- asbest as I recall, 
when they were first bought, the size was under 20 million 
dollars. 

I thinx the amount was between 10 and29. 
Q I believe you testified that a company could integrat¢ 
backwards aad then they would have excess to sell to the 
merchant customers. 
A Yes. 
re) Noes it take som modifications of a plant to sell 
to merchant customers? 
A Yes «- the only modification, sir, that might be 
readily é@nvisaged is a tank truck, filling facility, that 
would be modification, 
Q Would they have to have a liquifier? 
A Well, I'm sorry, but at one stage or another that 
stuff has got to be in liquid form, so you just don't 
vaporize it. 

JUDGE BARNES: I was giong to ask you that mysehf. 

“When a plant makes pipeline oxygen, does it havp 


| 
to reduce the product to a liquid form before it can 


— 
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transport it down the piveline or is there a shorter 
mnufacturine process? 

THE WITNESS: Well, your Honor, there are 
both liquid and aas vinelines for oxvaen. 

So, this can be pined either wav. 

JUDGE BARNES: Is there any nercentage one 
way or the ot.er, more one way than the other? 

THS WITNESS: I believe the numbers in the 
records will show that much more is niped as aas rather 
than liquid. 

JUDGE BARNES: And the manufacture of that 
gas, that -- does that have to ao into a liquid state 
before it can be pipelined? 

THE WITNESS: In the manufacture im the frac- 
tionating column, it has to a0 through a liquid staaqe at 
One time or another. 

(o) There would be an extra cost involved if they went 
to selling gas; isn't that correct, if the compan y was 
only in it for its own use? 

A Certainly there would be modest extra costs involved, 
there always are. 

Q Modest or substantial? 


A It depends, sir, as to if I run a thousand ton a 


day plant and I choose to sell maybe 10 or 15 tons a dav toa 


few selected customers, my costs might indeed be rather 


See 
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modest, I might get away with one salesman. 

If I chose to expand the plant to 1200 tons 
a Gay and sell 300 tons on the merchant market, my costs 
might be rather substantial. 

So it would be with rspect to the size of my 
ambitions in the merchant market. 

That is hows the costs would vary. 
Q I beliwve you said that when theae companies are 
integrated backwards, it would give a lower price 
to their merchant customers. 

Do you know of any steel company producing and 
selling industrial gas, selling gas in the merchant market? 
A IT have heard it sag¢a that occasionally U.S. Steel and 


Ford will sell some of the excess capacity to others. 


Q This is hearsay, I take it? 
A That is correct, sir. 
Q Does this hearsay include knowledge of who these 


customers are that they sell to? | 


EY T cannot recall specific names. 
Q Do you think it is feasible te sell to eheir | 
competitors? 


MP. TOPKIS: U.S. Steel and Ford? 


“MR. THURMAN: Yes, 


Q One steel company to seil to another? 


A Yes, that is being done all the time in other parts 
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You can getyour pound of flesh for 2 1 gen 6 
suspect. 

JUDGE BARNES: The industrial Jas companies 
buy and sell, buy from and gell to each other, don't 
they/ 

THE WITNESS: Certainly. 

Going back to unit costs for a minute, are the unit 
of a 1,000 ton air separation plant greater than 
ton plant for operating capacity? 
I would imagine it would be measurably lower for 
1,099 ton plant. 
9 Ts the industry movine toward construction of larges 
Plants? 
A Yes. 
fe) Now, all of these factors are principal reasons for 
lower unit costs; fan't that correct? 


A Well, allthe factors we had mentioned. 


Competitiqn, threat of back integration, larger | 


plants, and another one which 1 mentioned in my direct 
testimony was a large expansion of capacity in the mia 
sixties. 

9 Larger quantitypurchasesswould be involved there? 
A Certain larger quantity purchases would also be 
involved. 


9 Getting onto pricing, I have heard that top companies 


4 29965 
2235 


price on a basing point scheme, especialy the ton three 
companies. 

Do you know anything about that? 

Do you know what a basim point scheme is? 
A I know what it is when it ig applied to quantities 
of chemicals other than industrial qases. 

I don't know in detail -- IT do not know how 
this would work for industrial gases. 
Q The basing point scheme takes collusion, is that 
correct? 

MR. TOPKIS: JY haven't heard such a suggestion 
in quite sore time. 

tT object. 


JUDGR BARNES: Are you using 


in an unlawful sense? 

MR. THURMAN: It is @ term -- 

MR. TOPKIS: The witness said he doesn’t know 
anything about basing points. 


Asking him more about it seems to be a waste 


TUDGE BARNES: Ask him how a basing point scheme 


“Re THURMAN: I am asking him how it worke. 
How does a basing scheme point work? 


I believe, sir, that -- 
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*R, TOPKIS: Pittsburgh Plus in the steel 
industry? 

What is he talking about? 

JUDGE BARNES: I think he is talking about 
précing and et cetera. 
A I believe Tf answered that if there is a basing point 
scheme in the natural gas industry IT have no direct 
knowledge of it. 

JUDGE BARNES: Industrial gases. 
A Yes, tT'm sorry, industrial gases, and 1 couldn't 
testify to it. 
o I thought you knew all about pricing in the 
industrial gas field. 
(a) I didn't claim ommissions of any kind, I think the 
record will show. 


Q Do you know if there was any non-price competition 


in the industrial qas market? 


A I am sure there is. 


This is a traditional way in which the small 
companies compete aqainst the hig ones and there is no reasion 
to suspect that the industrial cas market is different 
from any other chemical market. 

9 You are familiar with phantom freight? 
A T have heard the expression but I would rather 


not testify to any of this because this is used in 
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various ways by various neople. 
Q Do you agree that basing point pricing, either 
single or multiple basing pcint pricing is inherently 
anti-competitive? 

MR. TOPKIS: Chjection. 

To borrow some words from a friend of mine, 
he calls for a leqal conclusion. 

JUDGE BARNES: Objection overruled. 

THE “WITNESS: Your Honor, forgive me, before 
IT attempt to answer that -- 
A Mr. you he aqood enonch to define to 
newhatyou mean by basing point pricing? 
Q Do you know what T mean? 
A I know -- 

MR. TOPKIS: Y think the witness is entitled 
to know what Mr. Thurman means if he is being asked about 


Lt, 


JUDGE BARNES: Ye should have either one version. 


or the other. 
tT would just as soon have the witness' version. | 
THE WITNESS: With your "Nomwr's indulgence, May 
T be permitted to say what I understand basing point 
pricing to mean as it is used in other parts of the 
chemical indistry, to me it means that the freig ht on 
the material is equailizad to the nearest supply point. 


0) It could be qualized or it couldn't. 
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Basing point, probably could he phantom freight 
where it is charged freight fron one point when it is 
not shipped from that point, where it is shipped from a 
closer point. 

Does that mean anything to you? 
A Tt don't understand exactly what you are talking 
about. 
Q Dees it mean anything if it in shipped -- as far as 
basing point is concerned, have a base, foh ptice and then 
freight from that point even though it is shipped from a 
closer point? 

MR. TOPKIS: I object. 

I think the question is incomprehensivre,. 


JUDGE BARNES: Do you understand the question? 


THY WITNESS: Tf have a feeling that mr. Thurman 


is referring to a practice in the steel industry and not 
the chemical hiustry. 

Perhaps we are talking about two completely 
differant things. 

I don't know how steel is sold. 
o Well, cqetting back to the asic question, you don't 
know if basing voint pricing is used in industrial gas or 
not? 
A This is what I testifiad to. 


4 I would like to go alone to entry. 
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Ts it your position that no one can enter through 
grass roots or through a de novo type entry into the 
industrial gas market? 
A "Nobody" is a very large word. 

If somebody wore foolish enoudh to try, T 
should imagine that on a qrass roots or de novo type basis 
he could in fact enter the 1.5. market and sometina, Xx number 
of years, X being the number, a reasonably large number, 
gay greater than 5 or 10, he could probably make some 
money on it. 

My opinion is it would be a foolish business 


decision. 


| 
| 


2) You agree it would be mre pro-competitive to have an 
entrant in denovo rather than te come in with a large 
company already in the market? 
A Mr. Thurman, you objected to the use of my word anti- 
competitive. 

If you mean pro-competitive, in the legal sense, 
IT am not competent to answer. 
9 We'll go to toehold. 

I believe your definition was to take a counle 
of small companies and expand them into a viable company? 


A That is correcct. 


o { beliave you testified that it is not feasible for 


BOC to acqv re a small company anc exnand that in this 
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market? 
A I testified, sir, that this woule be a rather silly 
way of going about it. 

It is a path frought with considerahle dancer 
and bad economic consequences. 

I did not say it was impossible. 

9) Did ROX ask youyour opinion before they entered through 
Airco? 

A They did not. 

9 I believe 89C is in the record that they desired 

to enter this market. 

Of course, it represents 59 per cent of the 
world-wide market, and of course in tha lona run in the 
80's or 80's, you would have to enter: do you agree with 
that? 

A With what, sir? 

a) A company to be in the world market would have to 
enter the U.S. market at some period of time? 

A T would not necessarily agree with that. 

It is a business decision and it all depends 
what the objectives of tho business arc. 

If the objectives are primarily to make money, 
ten I don't think the business ought to enter the United 
States in the industrial gas field. 


If it is primarily to grow by whatever means 
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possible, it is then a difforent story. 
Q Now, I believe you said it would be a disaster to 
acquire a small company or exnand a couple of small 
companies. 

Are you familiar with L'Air Liquide? 
A Yes. 
9 Do you know how they enterad? 
A Tam familiar with it but they bought, I believe, 
initially they hought the American Cryogenics that they 
bought from Uxxon which, at that time, was of reasonable 
size. 

Tt had abou- 15 to $20 million worth of sales. 
Then they acquired another company that had about 19. 
Q Let's stop a minute on American Cryosenics. 


T believe you said Burdett was in bad financial | 


condition? 


A Yes, 

Are you aware of the financial condition of American 
Cryogenics when it was acquired by L'Air Liduide? 
A I am informed that American Cryogenics was in fact 
losing money at least on “xxon's books at the tine i¢ 
was actruired. 
‘s) About $4 million a year on 315 to $20 million? 


A {[ don't know the number. 


You would say that is a disaster, wouldn't you? 
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A T could not answer ye question without having 
a detailed access, to the book. of the company. 
I don't know how much of this night have 
resulted from excessive depreciation charges which are 
always s&apped on thea acquired company bv the acquiring 


company . 


How much excess Payroll there might have been 


in American Cryogenics and a foaw other factors. 
Q You had access to public records, didn't you,. at 
the time of the “oquisition? 
A T'm sorry, I don't -- 
Q You have been looking at the industrial cases market, 
T understand, and you depend upon Moody's and the annual 
reports, 

Did you consider American Cryogenics, what 
their performance was at the time of the acquisition? 
A To the hest of my recollection, American Cryagenics 
was acquired hv ixxon before we started doing anythine 
specific in the industrial gases field and consequently 
they were no longer available. 
Q I am not talkine about Oxxon, 

T am talking about Lienild vie, 

I don't understand. 

ra) You were also looking at thse companies, were you not? 
Did you know what Biauid Air's condition ~~ American Cryogenics 


condition vas at the time of the acquisition of Licquidnir? 
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T am still confused. 
Your question -- does your question pertain 

to the financial condition of Liquid Air or the financial 
condition of American Cryoqenicx hefore they were 
acquired by Liquid Air? 
Q American Cryogenics at the time they were acquired 
by Liquid Air. 
A At that time there was no way that one could get fron 
any public records the condition of American Cryogenics be-~ 
cause they were a part of Sxxon and Mxxon doca not, so far 4s 
I know, at least I have never seen it published, the 
financial results by subsidiaries. 
9 Tt was consolida@ed and Uxxon, like some of these 
companies were consolidated, that you put in the record: 
is that correct? 
A T'm sorry. 
Q You can't tell what Linde is hecause it was 
consolidated with Union Carbide, that has gone in 
record, is that correct? 
A This is quite right. 


We cannot, as was didcussed previously, can 


tell exactly what the financial performance is of any part 
of a company which is engaqed im more than one product 
line. 


Q Do you know what Liquid Air did with American Cryogenics? 


Did they turn it around? 
My information is that they did. 
Q.. De yu know where the companies were located that Liquid 
Air acquired? 
A Well, I don't know where American Cryogenics is. 

The other company that they acquired I believe 
was in Texas, but I an not sure. 

Q The one company was in Louisiana, one in Phoenix and 
one in the State of Washington. 

How would yu reconciloe that with your testimony 
that BOC couldn't acquire a couple of small companies 
because of the geographic location and make it a viable 
company? 


A The reason for my statement was that at the present 


time there are no comapnies outside of Rurdett that 


have sales in the area of hetween 10 and 7429 million. 

he only companies that are available for 
toehold acquisition are those having annual sales of under 
$5 million. 
Q Do you know what Gurdett of Cleveland aales are? 
A I believe I made exception in the case of Rurdett 
and I think their sales are on the order of il_or 912 
million. 


Q How about Chemetron? 


A Vell, that is one of the big ones. 
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Now, do you know where National Yelders is located? 
Mo. T have heard the nama. 
Are you familiar with Selox? 
A T have seen the name but T am not familiar with the 
compahy. 
9 I am kind of curious about one point of your direct 
examination. 


Now much of Bic Three would 80 million dollars 


AN Well, if you give me the access to the records that 
his Honor has, I could prohahly calculate it for you inside 
of ten minutes. 
0 You don't know offhand? 
No. 
It depends how much the stock market --- 
q T thought you testified that 30C couldn't afford Big 
Three? 
They couldn't afford it. 
The reason is that this would result in very 
considerable dilutions of earnings per share of BNC 
if the acquisition were to be made on the stock exchange, 
on a shares exchange. : 
You would have to give out three tires as 


many ~~ your price earniqs ratio is differeng by a factor 
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T did notsay that 30¢ gouldn't afford $30 
million, 

Q Could they acquire th: assets of Biq Threa? 
A DO you mean in prined .71* 

Yer, 

Certainly. 

So could anybody else, provided Hiq "hree was 
willing to sell. 

The indications we had was that the managenent 
doesn't particularly went to be acquired by anybody, 

0 T an a little confused on your opinion that ROC 's 
acquisitio=- of Airco would enhance competition. 

Are you talking about enhance competition 
with the companies their size or what effect would that 
have on the smaller producer? 

B Tt would have the ability to compete with the smaller 
producer as well as the larger. 

Q ‘low about the smaller produder competing with 

Airco with noc entrenching them? 

A Well, I'm sorry, I don't get -- would you mind 
repeating the cuestion? 

9 What effect would it have on the sriller producer, 
with what you said roc could do for Airco, certainly 


they are qoing to he takirg business from somebody if 
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they incfease their market siare, wouldn't they be takina 
business away from the smaller people? 
A In ry opinion, unless -- it is rather difficult to 
take very much of the rarket share from the small people 
because they can compete against ou on the whole more 
effactively than your large competitors, primarily because 
of service. 

are very much service oriented anc they can 

much faster. 

would rather --my opinion would be that tha 
primary effects would be on the large competitors rather 
than on the small c.mpetitors. 
9 There is tesatirony that Alabama Oxygen can't compete 
with Airco or Linde, 

They have a biq plant, Giordano said they have, 
big plant sitting there ani they were nothinc, they 
coldn't competc. 

Wow, with the entrenchment of Airco -- 

Me. TOPKTS: TI think Mr. Giordano's testimony 
was that he wouldn't recormend that somebody buy Alabama 
Oxygen sitting there with a 25 or 30 ton plant staring 
Airco'’s 1,990 ton plant in the fact. 

The qentleran from Alabama said he is doing 
just fine. 


THURMA: I would like to comple@ée a 


> 
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question before I am rudely interruptec by Mr. Topkis. 

JUDG? BARNES: Just phrase your questionand get 
a complete question. 

Read the question back. 

(Question read.) 
A Would you mind reph#asing your question? ITdidn't 
understand it, 
Q I beliewe there has been testimony that a small 
plant cannot compéée with a large plant in certain areas 
such as down in Albaama. 

Aire» hag a large plant and Alabama Oxygen 
has a small plant. 

Would you aaree with that? 
A Undeubtedly there must he a case some Dlace around 
the world in which a small plant sittina next door 
to a thousand-ton plant cannot compete for the sane 
customess with the laryw< plant. 

This, no doubt, is true. 

Sut what you said and what Mr. Topkis has 
said are diametrically opposed to one another as to 
how Alabama Oxygen is doing.” 
0 Do you know how Alabana Oxygen is doing? 
A No, I do not. 
Oo Has SPT done vork previcusly for "OC up to this 


time? 


, 8010 


In the chemical center we have not. 

Whatmight have heen done by other divisions 
of SRI I am not competent to answer. 

JUDGE BARNES: How large is this chemical 
center at SRI? 

THE WITNESS: T have 70 some-odd people on the 
staff divided into 5 departments. 

Our annual billing is between 3 and 3 and a 


half million dollars. 


JUDGE BARNES: T was goinc to ask what percentage 


of the entire institute did your division account for? 
THE WITNESS: ‘Well, three and a half into 
79 is 5 per cent, richt. 
JUDGE BARTS: Tha dollar billing would be 
a proper basis for -- 
THE WITNESS: It would be 5 per cent of the 
business. 
MR. TYIURMAN: I only have a couple of questions | 
left. 
Q I am not sure if you testified who the new entrants 
were, if any. 
Did you state if there were any new entrants 
into the indsutrial gases market in the last ten yeas? 
A NO. 


Phe only question I was asked was whether an yhody 
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withdreew from the commercial qas field. 
Q Do you know if an ybody went in? 
A Yall, to the best of my knowledge, nobedy m ajor. 
There may have been one ortwo sn-ill companies 
some place that I wouldn't have any knowledge of, 
oO What companies have bought marketing skills? 
A Wall, if I may give you an example -- 
Shell Chemical Company in effect bought marketing expertise 
at the time it got sto the thermoplastics line. 
a Weren't they familiar with thermoplastics? 
A Yes. 
Thermoplastics constitute a very substantial 
proportion of the cheical industry. 
must have had marketing skills in that field. 
had skills in marketing sets. 
I was showing how we conld -- there was 
only three and a half per cent of the thermosetting 
customers were buying thermoplastic. 


MR, THURMAN: “o further questions. 


REDIRECT PXAMINATION 
BY WR. TOPRKIS: 
) Nr. Hridl, Mr. Thurman asked you about Liquid Air's 
purchase of American Cryogenics, and that other company 
they bought subsequently, Industrial Air Products. 


I think yu told him that according to your 
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recollection, \merican Cryogenics had somewhere between 10 and 
20 miliion of annual sales at the time and the other one 
had about 10 million and you said in response to a 
question that there is nothing comparable today -- 

n Except for Burdett. 
9 If I were to suggest to you that American Cryogenics 
had 20 million dollars in annual sales and IAP also had 
20 million in annual sales, I guess that would enforce 
the vigor ofyour statement, would it not? 
A Yes. 
Q You said also that if BOC bought Big Three for stock 
in a stock for stock swap, the effect would be to dilute 
BNC's earnings? 

Very significantly, yes. 

As a matter of common industrial aprraisal, that 

be undesirable from BOC's standpoint, right? 

The first result would be that they would he 
stuck -- the stock would drop because the earnings per 
share would drop and therefore the first thingthat would 
Bappen is that the stockholders would be after the 
management and the management has a notable instinct 
for self-survival. i 
i) Suppose 89C boucht Big Three stock or assets for 
cash. 


that woulda the effect be on noc's earninas? 
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wall, two-fold. 
First 6f all, noc presumably not heine Arab 


does not have thatkind of cash lying in the bank theaa 


days, so thev wouldhave to borrow the money, 
The prevalent rate in snaland is on the order 
per cent. 


Consequently they woula have to nav of thea 


order of 3 to 10 million dollars a vear inter 
rate, on that amount of monev. 
9 On what amotnt of money? 
On the amount they would have had to borrow. 
Do vou know what bia share of Bic Three they could 
buy for 39 million dollars? 
I would have to calculate ibs 


I will yelp you with it in just a secod, 


In any event, thev would have to vay an interest 


charge? 


Secondly, if they then boucht it for cash, 
all of this, under the prevailine U.S. tax: laws, all of 
stockholders of Ric Three will inmetiately %e liable to 
income tax on their ecanital aains. 


™hey would have to nav substantial vrenidns 


over the stock ifthev ware to huy it for cash. 


43014 


2253 


The third consequence would be that the British 
Oxygen Company would get a lot of what is known as blue 
sky on their balance sheet and no reputable accounting 
firm would let blue skies stay on the balance sheet for 
too lona. 

This has to be written off with post tax 
money and again that would affect earnings. 

JUDGE BARNES: “Slue sky is good will? 

THE SITNESS: That is correct, sir. 

Q So for those reasons a cash acquisition would have 
certain disadvantages? 

A Tf it could be done, a cash acquisition would be A, 
more expensive, and 3, wonld have bad financial 
consequences. 

MR. TOPKIS: Your Honor, we have done the 
calculation. It is based on material in the record and 
I would like to draw your Homer's attention wit. 

JUDGE-BARNZS: This is something that should 


be put in findings or something of that sort. 


“SR. TOPIKFS: There has heen the suacqestion that. 


for 80 million you could buy Bia Three. 
For $80 million assuming the same write-up 
made for Airco, you could buy 18 per cent of Sig Three 


if it were sold. 
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T would like your “onor to know that right 
now rather than wait for findings. 

MR. THURMAN: It is meaningless. 

Me should he forced to brief. 

JUDGE BARIES: He will have Co. 

Y will just listen to it but it is not 
evidence. 

MR. TOPKIS: Of course not. 

Just to cléar up one thing: 


When you were testifying about delivery of 


industrial gases, when an air separation plant delivers oxypen, 


to a steel company over the fence from immediately next 
door, is that typically gas or liquid? 
A Typically qas. 
o And are you familiar with a pie@e of equipment 
called a liguifier? 
A Yes. 
What does it dn? 
A A standard liquffier would convert the cas into 
liouid, 
2 Now, you said that inevitably in generatines air 
separation gases you turn them over into liquid? 
A At one point er another. 
They have to be in a liquid phase because 


you can't separate gases except by difusion. 
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9 But you don't do that with a liquifier, do you? 


A Well, as I understand, the liquids -- there are two 


liquids in the fractionating column and then you take one 


part -- it all denends which one of the gases you are 


after. 


If pu want to vrodude primarily oxygen, then 


your oxygen is quite pure and vour nitrogen is contaminated. 


If you want to produde nitrocen, your nitrogen is 
quite pure and your oxyaen is contaminated. 

But in principle, by the laws of chemical 
separation, they both have to be a liquid simultaneously 
at some stage or else you couldn't separate them. 

MR. THURMA'I: The last qustion was extremely 


leadina. 


I guess I am slow in my objections. 


JUDGE BARNES: What is a liquifier, is that where 


you store the liquid? 
THE WITNESS: To me a liquifier means a piece 
of equipment which would take a vapor and liquify it. 
This is done by compressing the vapor and 


partially exnendina it, thereby cooling it. 


9 There has heen testimony by Mr. Giordano that 
typically when vou are selling to a steel company, you pipe 
the oxvgen out in -- in gaseous form and when you are going 


tosell to a merchant account, you liquify the qas hy means 
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of a liquifier and then sell that liquid. 


Does’ that conform to your understanding? 


MR. TOPKIS: I have no further questions. 
RECROSS—-E XAMTNATION 
BY MR. THURMAN: 
Do vou know how BOC acquired Airco? 
I believe there was stock tender offer made. 
They borrowed that money, didn't they? 
I believe so. 
Do you know what the market value of the stock was 
when they tendered the offer? 
A The only thing Tt know for sure is that it was 
higher than it is now. 
Tt was on the orcer of, I believe,220 a share. 
MR. TOPKIS: There is no reason to clutter 
the record with erroneous statements, your Honor. 
It was not around $20 a share. It was the 
tender price, 
HF WITNESS: I'm gorry, T stand corrected. 
I am a little confus#. 


There was quite a hit of testimony on the 


unit value dropping but if a unit value dropping has 


importance, why did 89C want Airco? 
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A I believe that officers of BOC testified here, 
and I am sure thev are a much better source of information 
than I would be. 

T would assume to them it represented an 


low 


attr-=ct ive investment at the, stock price that the — 


Airco stock was sellinoa at at that time, 


The Airco stock, I believe is fair to Sav that 


it is selline at a loverrnice to @arninoes ratio than it 
has over the last 10 vears, 
@) T believe you said it wasn't an investment, 

You could invest vour money some place else 
better -- 

a May I restate what I said? 

You asked me what my opinion was on their 
thinking and I said I imagine thev looked upon at is an 
i-vestment. 

I did not sav that I would recommend it as an 
investment, 

MR. THURMAN: We have no further questions. 

JUDGE BARNES: Let me ask you a couple of 
questions, Doctor. 

BY THE HRARING OFFICER: 
fe) As T understand it, BOC paid $80 million for an interes 
in Airco. 


$20 a share and I am not certain 
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what the market price of Airco was at that time. 

I assume it was $15 a share. 

MR. TOPKIS: Your Honor, it was in the neighbor- 
hood of 12 and a fraction. 

9 I believe in reading the Wall Street Journal that 
it pays a dollar a share. 

“R. NOLLPN: Your Honor, it is 20 cents most 
recently. 

a In your oninion was that a good investment for B0C? 
Well, from purely -- reaarded purely as a monetary 
investment, certainly it was not. 
a) Tf they had to horrow money, certainly they are 
sustaining a loss every day, are they not? 
% T would say that is true, of course. 
dell, what then is pur opinion for purpose in investing 
this money in Airco? 
A Aqain, the only thing I would judge that they are 
having convinced themselves that probagly no toehol@ 
or Greenfield acquisition was possible. 

Tt was mostlikely that they went after an 
acquisition or a partial acquistion of a major producer 
and this was an investment, in effect, in thelong run. 

2 What can they do -- what percentage ofthe stock 
did they buy? 


"R. TOPRIS: 35, your Honor. 
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8 What did they do with 35 per cent of Airco? 
A In practical terms, owning 35 per cent ofthe 
compahy, one controls the company. 

tT don't know anything about the distribution 
of the other stock of Airco. 

9 At $20 a share, what is the rate of return on 80cents 
a share? 
a 4 per cent. 
And you said money in Tondon was at 11 per cent? 
That is the prime rate. 

Jow it is 11 and a half or 11. I don't know 
how much they borrowed or how much came in fron internal 
funds. 

Q They can loan the 80 million now? 
A They can do better than that. 


Prime rate mortgages go at 13. 


9 Are there any areas in the 0.S. industrial gas market 


that you can suggest as areas for potential entry by a 
company? 

A Do you mean de novo, toehole or by acquisition? 
fi Potential entry. 

A I am not aware of any one particular area which 
would represent any great opportunity -~ much of an 
opportunity for anyone to enter. 


JUDGE BARNES: Anythine further for today? 
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FOPATS: Your Honor, ve are entitle 


to know i should he told i* conplaint counsel 


that Rid ™h or Vinion Carbide was a toehold wt 


should have made in noreference to Airco, an accuisition 
which would have had a lesser competitive imnact. 

tf that is their argument, which does not 
appear in the pleadings, I would like to know. 

T would challenge their richt to make that 
assertion on a variety of arouns but T think we ouaht 
to have it snelled out richt now. 

mINGn 


Can vou enliahten 


7111 enlichten ‘iis 


1 vour "onor that 


toehold, 


for the Judae or the Corn 


decide, 


it nart oF vwour hurden 


lish that there ware FQePNA1lA eomnanies availahle? 


Our burden is to show that Airco was not a 


toehold. 


Tneware ca 
show that toeholds 
smaller companies out there, 


e have shown th 


Th 


at the 


do not intend te 
noint out to Mr. Tonki who the toehold comnanics 
MR, THURMAN: That is not our ht 
Certainly there are toeholds. There are smaller 
companies out there. 
his acm wtion violates the law. ‘rhev cout ren 
a substantial companv, one of the leaders. 
JUDG! BARES: Let's assume that T were to find 


there were no toehold comnranies available. 


"That hanpens then? 


case law on that to ny ? 12 helieve th- 
a fact,there is no law savina that you can acauire the 
dominant firm if there are no toeholds available. 


theory is that they can't come in with 


a dominant firm, 


If thev can't cet a toehold, thev must co 


i de novo or sit at the edace of the market and exer? 


some pro -competitive effects. 
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MR. TOPKIS: I am not qetting much enlightenment, 

am I supposec to meet a contention that Big 
Three was a tochold and Airco was not and that Chemetron 
was and that Airco wan not? 

JUDGE BAYS: That is the question and T 
am not ~~ what is your answer on that? 

MR. THURMAT: IT am not going tu make the 
determination that Big Three was toehold or not. 

You have to be -- you have to go hy established: 
case law and what percentages are not a toehold. : 

MR. TOPKIS: Tt is astablished in the record, 
They have 50 per cent of the market in the Houston area. 

MR. THURMAN: But that is not the market in 
this case, 


MR. TOPKIS: That is true but if complaint 


counsel were ~illiauy to tell me that if we bought Big Three: 


x 


we we n't be sued for violating the anti-trust laws, 


Two «a be startled and we would have sn entirely different! 


lawsuit. ! 
MR. THURMAN: I didn'tsay that. | 
MR. TOPKIS: © didn'tthink you would. 
JUOGE BARNES: I think you will have to brief 
that point. 

MR. TOPKIE: he point that I called to your 


attention, your Honor, is squarely on this subject. 
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JUDGE. BARNES: I will trv to read it tonight 
if there are no good movies on television. 


Mm, TOPKIS: It in Judqe Friendly at his 


JUDGEBARNZS: I know the district court here. 
Ha was one of my opponents a few years aco. 

MR. THURMPN: May I have a copy? 

MR. T@PKIS: You ahve one already. 

We gave you one this morning. 

JUDGE BARNES: We will adjourn now until 
9:30 tomorrow morning. 

(Whereupon, at 5:99 p.m. the hearing was 


adjourned to June 13, 1974, at 9:39 a.n.) 
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JUDGE BARNES: Ready? 

MR. TOPKIS: Yes, your Honor. Before we call our first 
witness of the day, I wuld like to offer a few exhibits. 

The firet, I believe, that your Honor may take judicial 
notice of, based on the New York Times of a stock quotation, 
it is the closing quotation on December 10, 1973, the day 
of the BOC tender offer for Airco stock of the stock of 
Big Three which closed on that date at 43-1/2, and I will oe 
it to my friend so that he may verify it. It was then 
reported in the Time to be selling at a price/earning ratio 


of 17. 


Aireo on that day didn't trade, I think, because of the | 
| 


fact that the tender offer was outstanding. 

Now, your Honor, I would advise the Court that we have | 
decided not to eall Robert Nathan and Robert Ligmhardt. 
Our next witness in consequence will be Mr. Cot grove, and 
there is a possibility on which I would like leave to advise 
the Court later in the day that we wou)d also drop Mr. Lake | 
and go directly to Mr. Laister. | 

JUDGE BARNES: What about Mr. Dillon? 

MR. TOPKIS: Mr. Dillon we will have as our last witness 
or more accurately, Airco's. 

MR. WOLLEN: That is correct. 

MR. TOPKIS: Now I would like to offer some exhibits, 


as I say, and the first is a batch og PhOt°staphs of the 
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buildings of Harris Lake and Fraser Swetman. Copies of those 
photographs of course were turned over to our friends many, 
many, welkks ago, and we have also furnished identification 
of the photographs. 

Your Honor, our exhibit list, Exhibit 233-A, 233-B, and 
233-C offers descriptions of BOC “xhibits 1-20, the photographs. 

JUDGE BARNES: Have we received 233 in evidence yet? 

MR. TOPKIS: It has not, and so I would offer it at 
this time, if I may. 

JUDGE BARNES: BOC Exhibit 233-A through S is a list 
of BOC Respondent Exhibits 1 through 203, and it contains a 
brief description of each such exhibit and I will receive it | 
in evidence for the purposes of identifying the exhibits 
that BOC is entering into the record. 

MR. TOPKIS: Our pagination might have been a Little 
confused. The highest number we have is BOC 232, which appears 
on the last page. | 

JUDGE BARNES: All right. 

(BOC RX 233-A through S received in evidence.) 


MR. TOPKIS: I am not sure what the record reveals on 


CX Exhibit 301, the five-year projection. I believe commission 


counsel offered it and I believe we advised the Court we had. 
no objection provided it was received in camera with the 
longest possible in camera protection; since it is five yearg, 


I would like a five-year protection. 
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JUDGE BARNES: My records say it was deferred, and 1 
don't know why it was deferred. 

MR. THURMAN: My recollection is that it was defereed 
because at that time Mr. Topkis wanted tocheck the blinding 
that we had done. He said he had no objection but I think we 
were off the record at the time. 

MR. TOPKIS: That's right. I had thought it had been 
received but whan we checked the record we discoveged that it 
was not. 

JUDGE BARNES: Do you want to offer it now? 

MR. THURMAN: Now or sometime before we close this 
record. I have two other exhibits also. 

MR. TOPKKS: May 301 be received? 

JUDGE BARNES: I will receive Commission Exhibit 301-A | 
through Q in evidence in camera. | 
(CX 301-A through Q received in evidence in camera.) 

MR, THURMAN: Shall I offer my other two exhibits now of 
shall I wait for Mr. Topkis to finish? | 


| 
j 


JUDGE BARNES: It doesn't matter. 


MR. TOPKIS: Your lionor, I would offer first BOC Exhibits 


RX 1 through RX 20, which are variou photographs identified on 
233 of the Harris Lake and Fraser Swetmann operations. I 
would tell your Honor that they were taken by a 

professional photographer whome we commissioned to go to those 
places to make those photographs. He is available but I hertly 


ARQ SU 2269 


think we need bother to pay him a day's wagee to come down 
here. 

JUDGE BARNES: Does your description tell what these 
individual photographs are? 


MR. TOPKIS: Yes, your Honor. Storeroom, office, and so 


JUDGE BARNES: Any objection? 

MR. THURMAN: I suppose first we would like to know the 
purpose of it. 

MR. TOPKIS: To show the magnitude of these operations. 

M MR. THURMAN: This is a new experience to me, not 

being a criminal prosecutor or criminal defeense lawyer, tc 
introduce photographs to maasure the size of the market or 
share of the market, There should be no qestion about censug 
reliability if photographs of some buildings can be used to 
show what ahare of the market a particular company has. 

MR. TOPKIS: For the first time in ay life 1 rely upon 


Confucius who taught us that one p/cture’is worth -- 


JUDGE RARNES: Confucius say that these pictures are on¢ 


source of evidence of the size of the company. 

MR. THURMAN: I thought sales or shipments measured the 
size of the market, not whether a compayy might be able to 
do $10-million out of a room this size. 

MR. TOPKIS: Harry Winston does. 


MR. THURMAN: “Mr. Topkis always wants to make the record 
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complete and I think to make the record complete you wold 
have todhow pictures of products. If you are going to measure 
something you have to have something to measure it with. 

JUDGE BARNES: For rebuttal, take a cameraman out to 
Ohio Productien -- 

MR. THURMAN: We don't have théemoney to hire one. 

MR. TOPKIS: I think there are some pictures in the annual 
report. 

MR. THURMAN: It is a new experience for me. 

JUDGE BARNES: We learn something new every day and I 
will receive BOC RX 1 through 20 in evidence. 

(BOC RX 1 through 20 received in evidence.) 

MR. THURMAN: They have no date. I assume they are up 
to date facilities? 

MR. TOPKIS: It wuld be helpful to know what date those 
photographs were taken. 

If I may confer with Mr. Kaplan -- 

MR. KAPLAN: I think they were taken around the 28th or 
29th of March, your Honor, after the complaint issued in this 
case. 

MR. THURMAN: I note a very attractive picture here of 
Harris Lake's building. 

MR. KAPLAN: You may want to buy it. 

JUDGE BARNES: Off therecord. 


(Discussion off the record.) 
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JUDGE BARNES: Back on the record. 

Any other exhibits? 

MR. TOPKIS: BOC RX 61 is a letter from Mr. Perham to “tr. 
Loveman, ae of the sequence of those lettess. 1 think others 
have been admitted. In the interests of completen*<%, we 
wanted to getthat one in. I think it is stipulated that it 
was sent by the apparend sender and received by the apparent 
addressee. 

JUDGE BARNES: Any objections, ‘tr. Thurman? 

MR. THURMAN: May I have just a second, your Honor? 

Your Honor, we are not objecting to the authenticitiy 
of it. I am relatively sure, if Mr. Topkis said this letter 
was sent from Perham to Lovem , I am sure it “"s. We are 
not objecting to that. We are objecting to this going in for 
the truth of the matter without a chance to cross examine the 
witness. 


MR. TOPKIS: I don't really care, I just want the fact 


that the letter was sent. I don't think there is any critical 


statement of fact there whose truth I am relying on. 

JUDGE BARNES: I will receive BOC RX 61 in evidence. 

(BOC RX 61 received in evidence. ) 

MR, TOPKIS: Now, your Honor, I would like to correct a 
statement I made yesterday. Your Honor will perhaps recall 
that I said on the eve of the tender, Airco stock was 


selling at 12 and a fractkon. I was in error and I apologize 
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to the Court. The reason was that I had in mind the amount 
that the stock was welling for at the time of the Curtis- 
Wright tender, a week before ours. The stock was at 18. It 
went up to a point where at CX 125 in evidence, our tender 
offer, the stock was selling at 15 and 8 on December 7, 1973, 
the last full day of trading before our announcement of the 
tender offer. Before the Curtis-Wright announcement it was 
selling at 12-7/8 and that was the figure I had in mind, the 
Curtis-Wright figure. 

We would now like to offer, your Honor, Exhibit 72 
which is the 1967 summary --census of manufacturers issued 
January 1971, and I am sure Mr. Thurman will want to know 
why I am offering this and the answer is that it shows the 
degree of concentration asserted by the census in this 
industry. 

JUDGE BARNES: Industrial gases? 

MR. TOPKIS: Yes, sir. 

JUDGE BARNES: 72-E? 

MR. TOPKIS: Right. 

JUDGE BARNES: Any objection, Mr. Thurman? 

MR. THERMAN: Well, I am not sure I have a right to 
obgect. I think this is a matter, your Honor can take judicial 


notice of. Our only objection woyld be, I believe it is 


admissible in evidence as far as judicial notice. Our only 


objection would be thrt it goer up to 1967. 1 don't have to 
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call your Honor's attention to the fact that this is 1974 
and the market certainly -- the relevant and important 
time is the market concentration at the time of the acqui- 
sision, not at the time of 1973, '65, or ‘67. 

MR. TOPKIS: What is the signiéicance, of course, is the 
drop off in concentration. 

JUDGE BARNES: It shows a decline over a period of 
years. 

I will receive BOC RX 72-A through H on the basis of 
judicial notice. I will receive this in the record as an 
exhibit. I will take jud'cial notice of it. 

(BOG RX 72-A through H received in evidence. ) 

MR. THURMAN: Maybe the top four picked back up -- 

JUDGE BARNES: It will give us a complete record. 

MR, TOPKIS: Now, your Honor, I would like to offer sinyl- 
taneously, so that your Honor my better understand them, 

BOX RX 184 and 185, which reveal the clearaice given by the 
British authorities to BOC acquisition of an interest in 
Airco under British antitrust laws. I don't mean to suggest 
that it is binding, of course, but I thought that it might 
be of possible significance. 

JUDGE BARNES: Any objection? 

MR. THURMAN: This is the first case -- I have never had 
an exhibit rejected but if anyone should be, it should be this. 


If they are not going to look into it at that time in England, 
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there is a press notice and a letter to Mr. Leslie saying 
that the Commission is not goig to look into this monopoly. 
It has nothing to do with the United States antitrust laws 
and would have no relevancy whatever to whether this case is 
violative of the United States an@itrust laws or not. It 
certainly is not relevant andshould not be admitted in this 
case, 

JUDGE BARNES: I am certain that if BOC had not gotten 
approval that you would have been offering that. 

MR. THURMAN: I certainly would not have, but it is 
something I would have offered -- we have a procedure where 
they can come to the Federal Trade Commission and ask what ig 
your opinion on whether this acquisition would be challenged | 
or not, and that would be relevant. We would introduce that 


but not somethkng from a foreign country. We certainly 


wouldn't say -- you know, the laws are completely different 


in the U.K. and they have been allowed to have a monopoly 
in the U.K. and certainly the wouldn't be allowed to have a 
moro poly in this country. 

This does not complete the record. In our opinion there 
is nothing in the record to show what criteria they used to 
say we are not going to challenge this. I am certahly not 
familiar with the antitrust laws of the U.K. Maybe someone 
else in this room is. This record is not couplete with that. 


It gives a distorted picture, maybe, if it is relevant. I 
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don't think it is relevant to start with, but if ic is, ic is, 
not complete to show what criteria they use to desline to 
look into « serger at that time. 

Like I say, maybe I am repeating, but, if BOC wanted te 
know whether this would be challenged or not in this country, 
they should have asked the Federal Trade Commicsieg, a pregedure 
that is available te then. 

JUDGE BARNES: I think Mr. Topkis stated when he offered 
these that it wasn't necessarily binding, but it sight heave 
some relevance. 

I will receive BOC RK 184 and 185 in evidence. 

(BOC RX 184 and 185 rezeived in evidenes. ) | 

MR. THURMAN: Your Homor, I think it is in the recerd | 
with what control is in Britain, in the United Kingdom, and | 
what it is in this country, through testimony, When they ar¢ 
talking about control, they are talking about 51 pereent. | 

JIWGE BARNES: These exhibige? 

MR. THURMAN: Yes, in England. That is probably why, 
I am eure that is why they weren't going to losk iato this. 


| 
\ 
| 
| 
| 
| 
| 


In fact the document says that, I believe. | 


JUDGE BARNES: It does, the last paragraph. 
MR. TOPKIS: Now, your Homer, we would like to effer | 

BOC 234, which is a copy of a letter trom bic's Me. Merrie €4 

Mr. Alan Perham containing the directions vhich i. Perham 


was preceding under when he went to see Gardner Cryegenies. 
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JUDGE BARNES: This is under the date of May 18, 1970? 
MR. TOPKIS: That is correct, your Honor. It is not 
terribly clear. I'm serry. 
JUDGE BARNES: Whose handwriting is this on the exhibit? 
MR. TOPKIS: We have been told that's Mr. Perham's, 
your Honor. 
JUDGE BARNES: Any objection? 
MR, THURMAN: I have several objections and the first one 
is relevancy. How is this relevant to this case? ; 
MR. TOFKIS: Complainant counsel throught it appropriate 
to put in testimony about the visit that was made pursuant to 
the instructions in this letter, and I would think the | 
instructions are at least as relevant as the exhibit. 
JUDGE BARNES: Mr. Harris's position was what? 
MR. TOPKIS: He was on the planning secretariat of 
BOC at that time which {s charged with planning. 
JUDGE BARNES: It seems to me we had a lot of testimony | 


about Gardner Cryogenics. 


| 
i 
| 
| 
i 


MR. THURMAN: We certainly did. We thought it was 


interesting that they wre interested in acquiring Gardner 
Cryogenics in the U.S.A. It has nohing to dovwth what we are 
talking about. It fis hearsay. If this is accepted in the 
record, then there ig no point in ever calling a witness or 
the exemption when it cowes from respondent's files is of no | 


moment because, apparently, he just offers something and it gets 
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in the record through no rules of evidence or anything, if 
you take this and admit this into evidence, we will just have 
an open record and say everything you want to put in, put 

it in, heassay and everything else, relevancy. Certainly I 
don't see the relevancy, it is hearsay. I am told that -- 

MR. TOPKIS: I am not offering it for the truth of any 
statement in the record. I just want it received for the 
fact that Mr. Perham was going to Gardner Cryogenics and 
what he was supposed to find out there. 

JUDGE BARNES: I will receive BOC RX 234. 

(BOC RX 234 received in evidence.) 

MR. THURMAN: They were calling Perham as a witness and | 
now they put these documents in. I don't see how this is 
probative evidence. If it is not in there for the truth of 
it, what purpose is it in there for? That is another thing, 
I have never put anything in the record that wasn't there for 
the truth of it, in any case that I have ever tried. 


JUDGE BARNES: You are to be congratuleted. 


MR. THURMAN: I am sure they are going to quote in their 


findings and in their appeal -- appeal or answering appeal 
from that study y are going to cite what they read into 
the record. They are going to cite that as being in for the 
truth of the matter. We are cluttering the record up with a 
lot of material that is not in for the truth of the matter 


but it is going to be cited later on because they will say 
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it is in the record and the reviewer of the record will not 
know whether it is in for the truth of the matter. 

JUDGE BARNES: You will have a chance to file a reply 
brief. 

MR. TOPKIS: The next one I would offer is BOC RX 200, 
which is the document that perhaps your Honor will recall was 
consulted by Dr. Hedley White when he was testifying. Need- 
less to say, again, I am not offering this document for the 
tuuth of its contents. 

JGE BARNES: It is a document he turned over to you 
when he was on the witness stand? 

MR. TOPKIS: That is quite right, your Honor. 

Do you want a copy? 

MR. THURMAN: We have no objection to this even going 
in for the truth of the matter. 

JUDGE BARNES: I will receive BOC RX 200 in evidence. 

(BOC RX 200 received in evidence.) 

MR. TOPKIS: It is a wise man who loves his own child. | 
I think I have twisted that a little bit. 

Your Honor, I would offer the report that was made on 
the visit to Gardner Cryogenics by Mr. Perham and Mr. Moeller, 
transmitted to Mr. Smith and Dr. Moeller, I think it is. It 
is BOC RX 206. 

JUDGE BARNES: Do you have the same objections to this 


that you had to the previous letter, Mr. Lhurman? 
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MR. THURMAN: I won't be deterred by being overruled. 


We will certainly object to it as hearsay. Probably rele- 


vancy, also. 

JUDGE BARMES: I believe you are going to call Mr. 
Stanton as a witness and for some reason you never got to him, 
MR. TOPKIS: As s matter of fact, this was originall 

Comnission Exhibit 241, your Honor. 

MR. THURMAN: I believe this exhibit, and this is another 
procedure I am representing that you cannot just introduce 
sections that you want to put in. We offered fhis for the 
fourth paragraph, and at that time we were told -- the ruling 
was, I believe, that you can't put that one paragraph in. 
Either put the whole thi.g in or nothing, and we said ‘hothing." 

Our position is that the third paragraph is the only 
relevant <-- 

JUDGE BARNES: You said -- 

MR. THURMAN: The fourth paragraph, I'm sorry. The 
fourth paragraph is the only thing relevant to this case and 


certainly that paragraph shouldbe admitted in evidence, the | 


j 


fourth paragraph only. 
JUDGE BARNES: I will receive BOC RX 206 in evidence. 
(BOC RX 206 received in evidence.) 
MR. TOPKIS: Now, your Honor, I will offer a document 
whose authenticity I am sure will be acknowledged by our 


friends, because it is BOC RX 207, a itter to John RP, Hoagland, 
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Euq., Bureau of Competition, Federal Trade Commission, from 
Benson Carlin, Peesident, 0.E.M. Medical, Inc. 

Mr. Carlin was also once on the commission's witness list. 

JUDGE BARNES: We did have one witness from OEM Medical; 
is that correct? 

MR. TOPKIS: Your Honor is correct. It was Mr. Fagan, 

I believe. 

MR. THURMAN: I am learning, aaybe. Now, anything 
written to an attorney of the Federal Trdde Coumission is 
admissible. 

MR. TOPKIS: It also has the guarantee of authenticity 
that it came from Commission file:. 

JUDGE BARNES: Mr. Hoagland, did you reeeive this letter? 

MR. HOAGLAND: I certainly did, your Honor. 

“iu, THURMAN: May I add something to correct “fr. Topkis? 
This witness, and Mr. Topkis was aware of this, that this 


witness was listed for sales only. 


MR. TOPKIS: I'ma sorry. If I was in error, I apologize, 


MR. THURMAN: Certainly we can’t be held to what somebo(ly 
writes -- | 

JUDGE BARNES: This letter was written after the comphint 
{issued and of course it is a third party, it is not a BOC 
document but I will raceive it. BOC RX 207. 

(BOC RX 207 received in evidence. ) 


MR. TOPKIS: Now, your Honor, I think the gentleman from 
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Price-Waterhouse is in the back of the room and he, not being 
a party here, I think perhaps we ought to defer to him and 
find out what he has to say right now. 

MR. THURMSN: I would like a recess first. I want to 
talk to our accountant. I just got a cail from hia. I tried 
to get hold of him last night. 

JUDGE BARNES: All right. Let's take a ten-minute recess 
and perhaps we can talk with “r. Foster off the record before 
deciding anything. 

MR, TOPKIS: That would be fine, your Honor. 

(Recess. ) 

JUDGE BARNES: On the record. 

MR. TOPKIS: Your Honor, we would no like to call ‘f&. 
Cosgrove and ‘fr. Kaplan will examine him, 

JUDGE BARNES: Before we do that, I have a question on 
Exhibit 301-B. You have a figure that says America, I assume 
that includes Canada; is that right? 


MM, TOPKIS: It does, your Honor. I am not surethat it 


doesn't include Mexico as well. I will bring that ovt. ‘tr. 


Laistern.will be testifying and I will ask him about it. 
JUDGE BARNES: All right. We will have the witness now. 
RAY D. COSGROVE 
called as a witness by respondent, was duly sworn by Judge 
Barnes and testified as follows: 


DIRECT EXAMINATION 
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BY MR. KAPLAN: 
Mr. Cosgrove, you are employed by Airco? 
I am employed by Ohio Medical Products Division of Airco. 
What is your position? 
Executive vice president. 
How long have you been with Airco? 
A 23 years. 
Q Has all of that been with the Ohio Medical Products 
Division? 


It has. 


You received a bachelor's degree in business administra- 


from the University of Wisconsin; is that right? 

Yes. 

1950? 

Yes. 

Thereafter you went to work for Remington Rand? 

That ie correct. 

What was your position with them? 
A Sales trainee. 
Q Subsequent to your employment with Remington Rand then 
you joined Ohig; is that correct? 
A Yes. 
Q Will you trace your employment history with Ohio, the 
positions you have held and you responsibilities? 


A I began with Ohio as administrative assistant to the 
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vice president of manufacturing. Then for a very short time 
I wae assistant to and secretary to the president of the 
division, followed by a period 2s a sales rep for the company. 
Returned to the headquarters as an assigtant product marketing 
manager. Then I was a product marketing manager, manager of 
market planning, general marketing munager,vice president of 
marketing, and currently ay job is executive vice president. 
y Now, ‘tr. Cosgrove, I believe Airco's annual report 
indicates that Ohio had $53-million eorth or sales last year; 
{ie that about correct? 

4 That is correct. 
Q Do you know approximately how auch of that was in the 
United States? 
A Approximate!; 47 million. 
Q Now, what -- 
MR. THURMAN: Your Honor, before he goes on, 1 would 
like him to stop ieading the witness. 
JUDGE BARNE : Yes, these questions are very leading. 
MR, KAPLAN: Your Honor, I thought that bringing out a 
figure in the annual report was something we could save a 
little tine on but I would be happy to do it the long way. 
JUDGE BARNES: “tr. Thurman apparently has lots of time. 
9) What kinds of products does Ohio sell, in broad terms? 
A In broad tersm, we sell anesthesia equipment and related 


products, repiratory products, primary pipeline equipwent 
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both primary, secondary and what we call electrosystems 
walls or milti walls. Lquipment that is used in the care of 
the neonatal infant, medical gases, therapy oxygen, nd 
anesthetic agents. A pottion of our gases are sold for 
industrial uses as well as some of our equipment is sold in 
the industrial safety field. 

Q Now, “r. Cosgrove, I would like to discuss for a while 
with you some of the products that have been involved in this 
case in one way or another, and to haveyou describe for the 
Court what the variogs products are and to give the Court 
some other information about them, 

Does Ohio make anesthesia machines? 

Yes, they do. 

MR. KAPLAN: Now,your Honor, I believe this afternoon or 
as soon 48 possible, the Commission will offer the full Ohio 
catalog in evidence as an effort to work out an agreement as 
to what the appropriate excerpts will be has not really come 
to fruition and we have no objection to that. So during the 
course of Mr. Cosgrove's examination I would like to refer 
te this catalog and I am sure we can agree by stipulation, 
if necessary, what pages have been +-ferred to. 

Q Mr. Cosgrove -- 

MR. THURMAN: Your Honor, we have no objection, of course, 

to him referring to this catalog, but we think it should be 


in evidence first. We would certainly offer this catalog at 
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JUDGE BARNES: I think we ought to make this a physical 
exhibit so the pages would not have to be nuubered. 

MR, THURMAN: We heacd your Honor's instructlens, we took 
out the pages that pertained to this cae and we marked them. 
Now we understand that I believe Airco's counsel prefers the 
whole catalog? 

MR. WOLLEN: We said the pages you took out were not in 
order, missing sowe pages, had duplications of some pages and 
we offered to put them in order and supply the missing pages. 
In lieu of that your people suggested we use the whole 
catalog which I don't object to. 

MR. THURMAN: We just as sson g o bacx to the whole 
catalog. So, therefore, we would offer Commission's physica] 
Exhibit 331 for identification to be received in evidence as 
Commissions Physical fxhibit 331. 

JUDGE. BARNES : Give it a nusber like A, Physical éxhibit 


A, Commission's Physics! Exhibit A, the entire Ohio Medical 


Products Catalog, since the pages are not numbered, describe 


then. 

MR. KAPLAN: I would prefer to work with the copy that 
would actually be a part of the record physically. If 
complainant counsel is going to offer -- 

MR. THURMAN: We have no objection to that except we 


havetaken those pagesout and they are not in yet. 
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MR. KAPLAN: We do the best we can. We will let you 
have -- we will work with this one. 
Q Mr. Cosgrove, I am going to show you a brochure that is 
eontained in this catalog headed Heidbrink 3000. Is this 
an anesthesia machine sold by Airco? 
A It is. 
Q Using that photograph appearen on thet page, will you 
explain to his Honor the various components of the machine 
and the functions it performs? 
4 First of all, I think it would be well to point out that 
there are several essential elemerts necessary that have to 
be present in order to adwinister an inhalation andsthetic 
to a patient. One, of course, is the presence of oxygen 
for the obvious reason that it is life sustaining. The 
oxygen can also fulféll another essential element, it can 
act as the carrier gas for the anesthetic that is going to 
be introduced into the system. 


Thirdly, you can have an addtional gas which will be 


a supplemental or in another way of putting it, will enhance > 


the anesthetic qualities of the anesthetic that is finally 
administered, and then finally, you have to obviously have an 
anesthetic agent and today the most popular anesthetic agents 
are what we cal volatile inhalation anesthetic agents, and so 
this is what this particular apparatus is designed to 


accomnodate, 
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What it is ie, it is siaply a group of subsystems which 
will contain these various elements, regulate the flow of these 
gases and agents through 4 secies of needle valves to finally 
produce a predicted concentration of aneathatic and life 
supporting oxygen, which is -- and the level of which is 
dictated by the prodedure, the surgical procedure in question 
and the duration of that procedure. 

So, with that lfiitle bit of .ackg: ound what we have here 
is a wehine, essentially made up obviously of a cabinet work 
and a cabinet top which permits the anesthesiologist to store 
his various accessory type agents, his laryngoscope and 
various other materials. The tabletop permits a working 
surface for him to prepare various drugs, tubes, masks and 
other accessories. The whole cabinet assembly is mounted on 
casters so the apparatus can be moved in and about the 
surgical suite, depending upon the location of the table. 

The next important element is the so-called yoke arrange~ 
ment, and there is a similar yoke arrangement on this side of 


the machine. You are looking at the oxygen cylinders, the 


life support gas that is always present. In:i.‘e the cabinet | 


itself is a series of regulators which reduce the pressure 
of the high-pressure oxygen down to the working pressure of 
the machine, which is 50 pounds per square inch. I might 
point out that the regulators that are used in the anesthesia 
apparatus are pretty wich the standard type of regulator 


which you might find where welding and metal cutting and so 
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forth is done. It is a variation on that type of a regu- 
lation device. 

From there, the oxygen or the supplemental gas which would 
be located on the other side are fed, after being reduced in 
pressure to a series of needle vales mounted on the front of 
this console and this permits yau to flow with great accuracy, 
an amount of gas through the flowmeters where the reading of 
the gas being flowed is apparent at all times tothe anesthesi- 
ologist. 

The flowmeters involved, while they are built specifi- 
cally for the anesthesia apparatus, they are simply an off- 
shoot of the standard gas metering devises used in industrial 
applications as well. The tube is designed slightly differer- 
ently because of the smaller flows that are involved, but it 
is essentially the same type of tube that is used for 
industrial gas flow management. 

From there, you meter a portion of the gas to what we 
call the vaporizing unit, and that is a container mounted at 


| 


the top of the unit which will hold the actual inhalation 


anesthetic agent itself, and in many cases it is a form of 


ether, Therefore, under certain conditions, it is volatile, 


and you can volatilige. the ether either by the addition 
of heat or by allowing the agent itself to travel up a 
wicking tyre device and get greater exposure of it ans pass 
the gas over the wicking device. 
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The gas that then has flowed through the vaporizer is 
now ladened with the anesthetic agent, but again, ata 
prescribed concentration. It meets the remainder of the 
oxygen flow and joins it again, plus the addition of the 
supplemental gas which I mentioned which is normally nitrous 
oxide, which acts, as I say, to enhance the action of the 
anesthetic. They are all combined together and finally sre 
delivered to the patient. 

The patient is going to be receiving the anesthetic 
through this series of tubes and finally through a mask or 
at the choice of the anesthesiologist, it could be through 
an endotrachial tube which is entered down the Crachea. 

As the patient inhales the mixture which is now oxygen, 
an anesthetic and nitrous oxide in most cases, A certain 
amount of the anesthet¢c is absorbea into the blood stream 
and that is what puts him to sleep and renders him unconsectous 
and insensible to pain. A certain amount of the oxygen is 
taken into the system to support life and the nitrous, of 


course, is supplementing. ‘when the patient exhales, he is 


exhaling, again, a part of the oxygen, 4 part of the nitrous| 


oxide, a part of the absorbed anesthetic, and another 
ingredient, carbon dicide, which is a by-product of metabo- 
lisa. That exhaled strean goes through what we eall an 
absorber which has a chemical absorbant material in it which 


is selectively -- it selectively absorbs the COz from the gas 
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stream and the balance of it which is the anesthetic, nitrous: 
oxide and the oxygen, is reintroduced to the patient and that, 
in a very simply way, explains the fundamental operaticn ae 
an anesthetic machine. 
Q Thank you,Mr. Cosgrove. 
Now, would you point cut to his Honor where the vaporizer 
is located on this DM 5000 machine? : 
A This particular machine is eleetrically operated. I 
mentioned before that it is possible to vaporize a volatile 
anesthetic in various ways. This particular machine has an 
electrically oper..ted vaporizer, a series of them, mounted 
on the back behind the flowmeter scales and in this partteuldr 
case you can see there are probably three vaporizers for the | 
three different types of agents. Normally only one of the | 
three is used at any one time and there is actually an snceed 
locking device which pregents you from using more than any | 
one agent at one time, 


JUDGE BARNES: How long have the wachines been in use, 


t 
| 
| 


of that nature? 


THE WITNESS: Of that particular nature, using electrical 
vaporization? : 
JUDGE BARNES: Well, any machine mounted on wheels Like | 
that? | 
THE WITNESS: I would say 75 years. 


JUDGE BARNES: That Zong? 
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THE WITNKSS: Yes. 

Originally the anesthetic of choice in this country was 
diethyl either and as the field progressed, more research 
undertaken, they came up wit’. more potent, better anesthetic 
agents, and thus the machines have advanced, too. 

JUDGE BARNES: How long have they been using a combination 
of oxygen? 

THE WITNESS: Always. You always have to have the 
preeence of oxygen because that is what sustains life. You 
have to have at least 20 precent present & all times because 
that is what is present in the roo air that you are breathing, 
hopefully, ana without 
unconscious for other than anesthetic reasons. : 

JUDGE BARNES: I mean in combination with the anesthesia, 
how long -- 

THE WITNESS: Years ago, they could just adninister 


ethyl ether by dropping it on a gauze-covered cone. It was | 


# crude way but it was still anesthesia. They woul« also hope- 


fully have oxygen available. This goes back 75 years. 

Q Where the diethyl ether was administered on a cone, 
where did the patient get oxygen for support? 

A In the early stages he probably didn't. Whatever 
leaked around the cone they felt was sufficient to meet the — 
patient's wetabolic requirements. 


Q That is room air? 
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Yes. 

JUDGE BARNES: His own air? 

THE WITNESS: That is right. 
Q I would like to go through the components cf this machine: 
a piece at a Ciwe and talk about how they are made. 

Ohio assembles the D, 5000 machine; is that right? 
A Yes. 
Q Now, you have mentioned, first of all, the cabinet work, 
where does Ohio get the cabinet work that goes into that ! 
machine? | 
A The cabniet work is simpiy a straighforward sheet-metal | 
operation which we buy flat stainless steel or vinyl-clad | 
steel in some cases. We punch the holes in it, bend it and 
then finally fabrieate it in our plant. 


sheet metal work involved in that anesthesia machine that 


| 
Q Is there any speeial technology in valved in doing the | 
| 


would prevent somebody subcontragting it, for example, to 

a machine shop? | 

A No. As a matter of fact there have been instances 2 

we have actuall subcontracted portions of this particular | 
| 


machine for various reasons. 


| 
| 


Q Are there any patents on the stainless steel or the estes 
werk in the machine that would prevent someone from manu- | 
facturing the cabinet work? 
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Q Now, you mentioned, also, the yokes. Now, where does 
Ohio get the yokes that are a part of this anesthesia machine? 
A The yokes are a forging, a brass forging which we buy 
from an outside source in the raw state, unpolished. We bring 
them into our plant,perform the machining operations, and 
finally polish and plate them. 
Q The equipment you use -- 

MR. KAPLAN: Stri!:. that. 
Q Describe the equipment that you use in machining the 
yokes after you buy the components. 
A It is the standard drills, a milling operation is per- 
fommed. Those are wally the two major things. Then we go 
into the standard polishing operations fourdd in most plants 
that do that sort of operation and put it in a plating tank. 
Q When you say most plants that do that sort of operation, 
what sort of plants are you referring to? 
A A company or a plant that would have the facilities to 
do polishing and plating. 

Not limited to anesthesia machine manufacturers? 

Oh, no. 

Next I believeyou mentioned that there are gas regu- 


lators in this piece of equipment? 


A That is correct. They are located down — counter 


top, not visible in the picture. 


Q Whege do you get the gas regulators from? 


a 
<< saan cwsier 


i 
{ 
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A We buy them from the welding products division of Aireo., 
Q How, awe there other manufacturers of gas regulators 
suitable for anesthesia machine use besides the industrial 
gas division of Airce? 
A Many of them. 
Q Are there others who are not connected with the other 
manufacturers of anesthedia sachines? 
A Yes, there are. 
Q Can you think of some? : 
A You have Union Carbide, the Linde Division, NCG, of | 
course, they are to some degree in this field. Victo. 
Regulator, Hammond Regulator, just to mention a few. 
the flow of gas? 
A Yes. 


Where do Ohio's needle valees come from? 


| 
| 
| 
| 
Q Then I believe you spoke of needle valves used to —— 
| 
| 
{ 
| 
| 
| 


We manufacture our own needle valves. 
Q Are there other manufacturers of needle valves apart - 
Ohio Medical? 
A I believe there are. 
Q And are there others who are not affiliated with 
American makers of anesthesia sschines? 
A I would believe se, yas. 
Q Now, you next moke of flowmeters onvthia piece of 


equipment. Where di Ohio's flowmeters ,and if there are 
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components in the flowneters, where do they come fron? 

A There are really three components in the flowmeter 
system, me ie the tube itself which fe glass, the second 
iw the amall float, normilly an saluwainum float which ridorn 
up and down on the stream of gas within that tube, and 
thirdly there is the associated sealc which would tell us at 
any given position on the tube the amount of gas that you 
are actually flowing. 

Q Now, where does Ohio get the flowmeters it uses in this 
equipment and the couponents of those flowueters? 

A Well, the flow tube itself is purchased from Porter 
Instruments. The aluminum float is manufactured by Ohio 
Hedical Products, it is simply a smail -- it is done on an 
automatic screw machine, a small aluminum float. And the 
scale itself is a plastic blank scale to begin with, and we 
simply etch the numbers into the scale to correspond with 
the tube. 

iy Now, you mentioned an automatic screw aachine in uanu- 


facturin= the aluminum float. Is that a device found in 


other than anesthesia factories, anesthesia machine factories? 


A It is probably found in every machine shop in the 
United States. 

Q Is the technology used for making the aluminum float 
patented or otherwise proprietary? 


A Not that I know of. 
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Q Then I believe you referred to these tubes, did you 
eall them a breathing circuit? 
A It is a breathing circuit, yes. 
Q How are these tubes acquired or made by Ohio? 
A They -- 
MR. THURMAN: Your Honor, this is very interesting but 
I don't know why this is relevant to this powceeding. These 
people manufacture and buy parts,they don‘t manufacture 
everything that goes in there. It certainly has nothing to 
do with who is in the market. I would be willing to listen 
to this, it is interesting, I suppose, but I see no relevancy. 
Objection on this line of testimony as far as relevancy | 
is concerned. | 
JUDGE BARNES: What is the relevancy? 
MR.KAPLAN: Certainly one aspect of relevancy is the 
ease of entry into this industry and I am trying to establish 
the components and technology and production techniques 


used in the manufacture ” inesthesia machines are available 


to anybody who wanted to go into this business. The Commiss{or 


argues that many of the components of the machines are sold 
as accessories, separately from the machines, and are in this 
multi-product market thet we are hearing a lot about. And 
the technique of manufacture of various products that are 
supposedly being in a cluster or a mlti-product market is 


one of several criteria used to determine if that is a proper 


market. 

The Cormission his not chosen to define the aarket 15 
being the mechines slone, but has broadened it considerably 
and attacked the validity of this bwoad market, and that is 
the purpose of the line of testimony. 

JUDGE BARNES: You may proceed. 

Q Coming back to the breathing circuit, how are those 
manufactured or acquired by Airco? 

A Well, as far as Ohio Medical Products ie concerned, we 
nanufacture our own breathing tubes. 

) Now, those breathing tubes that you sanufacture, 

are they mede of? 

A They can either be made of a conductive, what we 
reuseable rubber, latex use with a carbon black which 

the conductivity, or it can be of a disposable nature 

is probably a polyethglene disposable tube. 

Q Does Airco make both? 

A We make both. 

Q Would you eompare the similarities or dissimilarities 


involved in the technology of making a breathing circuit vith 


the technology used in mking the rest of the nachine ? 


A I think they are quite dissimilar. Obviously, when you 
are spaking of the breathing circuit, you are either speaking 
of the technology involved in the dipping and curing and 


handling of latex-type materials in the case of the plastic 
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or the disposable version you are speaking of the plastic 
teahonology 1s opposed to the hardware involved, where you 
are talking about machining, plating, polishing. ‘So, they 
are quite different. 

Q Now, this white cannister that you identified earlier, 
I think you called it the absorber; correct? 

A Yes. 

Q Now, is that a one-component item, or is it made up of 
several parts? 

A Actually it is made up of quite a number of parts. 
There are two casings, the top and the bottom casing here, 


which we buy as raw casing and we go through about the same 


machining operation that I described in talking about yokes. | 


There is a polypropylene housing, clear plastic housing 
which actually holds the absorbent material in a transparent 
manner so that you can observe at all times how far you are 
depleting the CO, and absorbing capability of the material. 
Actually, as you ebsorb the CO, into what appears to 
be the white granular material, it starts to turn pink or 
blue so you can finally tell when you have to replenish it. 
Q Now, what sorts of suppliers do you obtain the castings 
from? 
A A regular foundry. 
Q What sorts of firms do you obtain the polypropylene 


component from? 
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There are a nuuber of companies that vill mold, in this 
case, 1 think it is sort of an extrusion process, will mold 
polyppopylene or other types of >]..«tic materials that can 
pe used for this particular type of operation. 

Q I gather Airco does not mold these polypropylene tubes? 
A They do not. 

JUBE BARNES: Do you manufacture the contents of -- 

THE WITNESS: The absorbent itself? 

JUDGE BARNES: Yes. 

THE WITNESS: We do not. We buy st from another company. 
It is packaged for us under our lable and we distribute it 
throughout the United States. 

JUDGE BARNES: It has to be replaced every 50 often? 

THE WITNESS: Depending upon the usage of the machine. 
It is called an indicator absorbent. As it becomes depleted, 
it turns a different color, a blue color. 

JUDGE BARNES: Is it depleted? 

THE WITNESS: You have used up the absorbent capacity of 
the granules. They are very porous, they are individual 
gxranuies. 


JUDGE BARNES: But the container is still full? 


THE WITNESS: Full at all times. You just dump it out, 
1 


put a fresh charge of white material in. It is normally dome 
eveny evening at the completion of the surgery schedule by 


an orderly. 
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Q We haven't discussed the vaporizer; is there generally 


one type of vaporizer used on anesthesia machines in the 
United States today or are there more than one? 
A No, there is quite a vaiety of vaporizers, all of them 
having slightly different principles involved and all of thea 
requiring more or less 4 calculation intheitr use on the part 
of the anesthesiologist. 
Q What are the general types or clewsifications of vapor- 
izers used in the United States today? 
A Well, of course, the most elementary ©: fundamental 
vaporizer is the old, what we call, bubble-through ether 
vaporizer. This goes back to the use of diethyl ether, 
the old-fashioned anesthetic. There is a certain amount of 
that agent used in this country and we are still required to) 
supply vaporizers of that type. 

Then we move up to, again, a bupble-through type, but 
we have added the ingredients of thermal compensation which 
permits a more predictable and more accurate concentration 


of anesthetic agent to the patient. 


| 
| 
| 
| 
| 


The next type is, again, 4 thermal compensation, it is 
net bubble-through. It simply is passing the gas across a 
wick which has been saturated with the anesthetic agent. 

Then we have the type of vaporizer which is pictured 
here which I indicated was electrically operated and it is 


a series of electrical heaters that sre in place in the 
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| 
| 
| 
vaporizer itself which permit you to waintain the temperature 
} 


| 


in the vaporizer at all times. Then the last type is a thermally 
| 
| 


compensated vaporizer which, in addition to maintaining the 


| 


temperature and thus the concentration, more accurately, it | 
is designed to reduce the amount of calculating, calculations 
that the anesthesiologist must g0 through in order to compute 


the concentration of anesthetic that is being administered 


to the patient. 


Q Does that have some terin by which it is generally 
referred to in the business? 

A It is referred to in the short version as a TEC type 
vaporizer. 

Q Now, would you explain briefly how the simple bubble- 


through ether vaporizer works?! 


A We simply have a tube going down into a bottle of ether | 
in which you bubble the gas and as the gas comes back out so 
has picked up a certain amount of ether and exits through 
another tube to the patient. 


Q Now, I show you a segment of this Ohio catalog 


entitled "Anesthesia Mabhine Accessories,’ and I invite 


your attention to page 12 and I ask you if there are ether 
vaporizers depicted on that page? 

A Yes. This is the one that I just described as being 

the old fashioned bubble-through type of ether vaporizer. 


This is the one in particular. 


, 3065 


Q You are referrimg to Model No. 10? 

A Yes, ether vaporizer. Another version, about the same 
principle, is to introduce a wick-type arrangement into the 
bottle which creates a greater surface area of the anesthetic 
and you pick up a little more anesthetic with the flow of gas. 
Q The components of this ether vaporizer are what, Mr. 
Cosgrove? 

A Well, obviously a glass jar which is a standard glase 
jax, a -- again, we used a casting which is machined in our 
plant, an assembly of valving in the top which permits the 
ports within this head to be opened a certain amount, 
depending upon the concentration which you wish to deliver 

to the patient,and a wicking material which, in this case, 

is simply what amounts to stringing ordinary string over 


a form to provide that greater surface area. 


Q Now, you say this component up at the top is a casting? | 


A Yes. 
Q Any special or proprietary skill involved in making 
that casting? 
A No. 

What type of equipment is it made on? 
4 Obviously the casting is made in 4 foundry. It goes 
into our plant and goes through a milling and 4 drilling 
operation, the normal machine shop operation. 


Q Airco buys the casting and machines it? 
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That in right. 

Where do you get the glass bottles from? 
A L don't know the name of the vendor, exactly, but I 
presume it is a manufacturer, it is a standard bottle that 
we buy from some manufacturers of large quamtities of bottles. 
Q Now, are there other wanufacturers of these bulble- 
through either vaporizers, the type which you have been 
discussing, in the United States? 
A I believe so, yes. 

Could you name some ¢ them for us? 
A Well, I would assume that one 1 would be pretty sure of 
and that wouldbe Foregger Company. 
Q Now, you uentioned a4 thermally compensated bubble-thro .*) 
vaporizer. First of all, would you explain to the Court 
what thermally compensated means and why it is desirable? 
A Allof these agents that are mentioned are volatile 
agents, they will vaporize. As you go through the vapori- 


a ° 


zation process, there is a certain amount of heat vo." 24)" LGR 


required. As that -~ that heat can come from a nuwber of 


sources, 28 I mentioned. It can be electrically introduced 
through a heater, it can be introduced through the mass of 
metal surrounding the Liquid. But, as you introduce the 
hesr or without the introduction of heat, the temperature 
of the Liquid would start to drop off and thus the concen- 


tration of the agent being delivered starts to drop off, and 
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obviously the anesthesiologist is very interested in first, 
accuracy, and secondly, a continuous level of anesthesia at 
all times. So he is looking for a piece of apparatus which 
will assure him of an accurate and constant flor of the 
anesthetic agent. 


So what you are trying to accomplish is to introduce 


heat into this sytem to compensate for that loss during the 
vaporization process. 
Q Does Airco make or sell a thermally compensated bubble- 


through vaporizer? 


A Yes, we do. 


Q And does that have a model name or something? 


A Yes. We call it a Vernitrol. 

Q Is the Vernitrol a separate and distinct unit apart 
from the anesthesia machine as the ether vaporizer appears 
to be, or is it built in? 

A It is an integral part of the anesthesia machine itself. 


Q Is the Vernitrol sold apart from anesthesia machines 


by your company? 

A No, it can't be. 

Q Now, I see in this brochure, andsthesia machine accessony 
from the catalog at pagze 11, something called a sidearm 
Vernitrol. 


A That is correct. 


Q Now, would you tell his Honor what kind of a vaporizer 
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that is? 
A This 4s another form of a thermally compensated vaporizer 
and as the name implies, it becomes a sidearm on the machine 
itself and the purpose of it is to add additional capacity or 
choices to the anesthesiologist. In case he wants to use 
one of four agente and he only has three vaporizers on the 
basic machine, he can add this to the side of the machine 
and as an accessory simply flow gas through this and pick up 
the anesthetic. 
0 Doew Airco make the sidearm Vernitrol? 
A Yes, they do. 
Q Will you explain to the Court what the components are 
and where you get them from? 
A The outer housing is simply a machine metal tube, 
steel tube. There is an inner core which is a brass casting 
which acts as the heat sink or the source of heat. Several | 


machine caps at the top, and the bottom. The same type of 


flow scale that 1 described in the basic anesthesia machine, | 


and this is nothing sere than an indicator of the level of 
the anesthetic in that tube at any given time. 

q And where do you get those components from, sir? 

A Most of thea are purchased on the outside. The castings 
are, the steel tubing, the outer tubing. We machine the end 
caps from regular steel stock. 


Q Is there any specialized or propritary technélogy 
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involved in making that equipment? 

A I don't believe so. 

Q iny equipment that would not be on the market available 
to anyone inclined to make it? 


A I don't believe so. 


Q You also mentioned a thermally compensated vaporizer in 


which you pass the gas across a wick? 

A Correct. 

Q Does Airco make such a vaporizer? 

A We make that Model No. 8 which I just showed you, the 
old ether vaporizer, that is a wick vaporizer, the most 
elementary form. 

Q That is at page 12 of the anesthesia machine and 
accessories brochu"2. 

Do you make any other ones apart from that? 

A No, we don't. 

Q The vaporizers, the thermally compensation vaporizers 
in which gas is passed across a wick, are they used in the 
United States tod.” fux other anesthetic agents other than 
ether? 

MR. THURMAN: I object, your Honor. it seems now that 
he is going on to something else, not made by Airco, what 
is in the United States today is objected to as having no 
foundation. 


JUDGE BARNES: I asswne Mr. Cosgrove is aware of his 
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competition. 


MR, THURMAN: I would like to see some of that competit in 


testify rather than Mr. Cosgrove testify what other people da 


JUDGE BARNES: Do you have personaly knowledge of it, 
Mr, Cosgrove? 

THE WITNESS: Yes. 
Q Are there other such vaporizers available or in use in 
the United States today? 
A Yes, 
Q And who are the manufacturers of those vaporizers or 
importers if they are imported? | 
A Well, there are three main ones. One is manufactured by 


Ss Sweatman 
Frager Sweemerm, the second is by the Foregger Company, and 


the third is imported by North American prager from Drager 


| 


in Germany. | 
| 
Q The thermally compensated vaporizers, are those integral 
to the anesthesia machine or are they sold separately? 


A Separately. 


Q The next one you mentioned was an electrically thermally, 


compensated operated vaporizer and I believe you said that ig 


the type that is in the DM 5000 machine? 


That is correct. 
Is that a vaporizer integral to the machine? 
st is. 


And does Ohio make those for use in its own machines? 
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A Only for use in their own machines. 
Q Does anyone else «:ke vaporizers that type in the 
United States or import them? 
A They do not. 

MR. THURMAN: I didn't hear the last answer. 

(Record read.) 
Q Now, lastly, you mentioned a tee type vaporizer. 
Ohio make any tec type vaporizers? 
A No, we do not. 
Q How does the tec type vaporizer differ from the others 
that you have described thus far? 
A Well, the unite that I have described Before, rely 
either on heat produced by electricity or by a large mass of | 
brass to pick up the ambient heat to act as the heat sink ro | 


maintain the vaporization level of the agent within the 


vaporiser. The tec type relies on what we call a | imetallic 
strip principle. That is two metals combined which are 


very sensitive to the temperature and as the temperature 


cools or drops, it has the action of opening the porting 
within the vaporizer more widely so literally the bimetallic | 
element senses the temperature and compensates for it. 


Q Now, does Ohio sell any tec type vaporizers? 


Yes, we de, 


A 
Q Where do you get the ones you sell? 
A 


We buy them from Frazer-Swetmann. 
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Qq How long is it that you have been buying them from | 
Frazer -Swetman? 
A Probably about three years. 
Q Now, taking the broad range of vaporizers we have been 
discussing this momning, would you list for us the companies 
that manufacture or sell imported vaporizers -- 

MR. KAPLAN: I will strike that and rephrase it. 


Q List for me the companies that manufacture such | 
| 


vaporizers in the United States or import foreign manufactured 
models? 
A Are you referring to tec type vaporizers? 
Q All of them, ' 
MR. THURMAN: Your Honor, I object to the question. It | 
is too broad. The form of the question is objectionable. 
JUDGE BARNES: I think he can answer that. 
A Would you mind rephrasing it for me? 
@) Sure. Are you familiar with other vaporizers sold in | 
the United States aside from those that Airco manufactures? 
A Yes. 
Q Now, what other companies make vaporizers in the United | 
States, we'll take them one at a time. 
A Within the United States you have the Foregger Company, 
you have Frazer-Swetmann, you have Dupaco. Then we have 
Drager that comes up as an import. I believe that is all 


Il ean think of. 
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Q Have you any familiarity with whether Penlon Vaporizers | 
are sold in the United States? 
A That is an English vaporizer and I believe it is sold in) 
the United States. 
Q What about Soxil? 
MR. THURMAN: I object to the last question. He led oi 
to begin with and then the witness said "I believe." | 
JUDGE BARNES: The question was to refresh his memory. 
THE WITNESS: I know of Penlon. 
How does he know they are dold in the 
United States, are they competing with him? 
MR. KAPLAN: I will be happy to ask the question. 
Q How do you know Penlon Vaporizers are eold in the 
United States? 
A We have seen a number of them on machines in hospitals | 
around the country. 
Q What aout Soxil, are Soxil vaporizers sold in the 
United States as far as you know? 
A Soxil is manufactured by an Italian firm and to the 
best of my knowledge, they are not sold in the United Scutes! 


Q Have you heard of a vaporizer ealled Takiocha? 


A Takiocha is manufactured in Brazil by a Japanese doctor’ 


and there are a few of them in the United States which I have 
seen in use. 


JUDGE BARNES: Does British Oxygen make vaporizers? 
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THE WITNESS: British Oxygen would be the che cyprane 
vaporizer which is Frazer-Swetmann,. 
Q Now, sir, QGhio sells one or morethen one wodel of 
anesthesia mchine? 
A “ore than one. 
) And would you identify for us the diffement todels that 
Ohio sells? 
A The 5000 series which we have been describing this 
morning. Then we go to what we call out 2000 series, if I 
may look at these? 
Q Be my guest. 

Perhaps complaint counsel can help out on this. 
A We have another model in here that we call the 2000 
series. Then we have what we call a compact anesthesia | 
machine. We have what we call the Unitrol andsthesia aachin¢, 
and finally the wall-mounted anesthesia aachine. | 
Q What methods are used by Ohio in marketing anesthesia 


machines? 


| 
A In the United States, Ohio markets their anesthesis | 
| 


machines either on a direct basis or through a series of dealer. 
to the anesthesiolégist and nurse anesthetists. | 

Q Can you tell us what the breakdown is as between the 
machines marketed through dealers and machines marketed 
directly? 


A 50-50 ® 
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Q Does Ohio make or seil nitrous oxide sedation equipment | 
for dental use? | 
A No, we do not. 

Q Do you sell veterinary anesthesia machines? 

A We sell vet: inary anesthess.. wchines, we =11 them 
through Pittman-Moore, a division of Johnson & Johnson. 

Q They have a marketing staff? 

A Yes. 

Q And your anesthesia machines for human use, do you attenpt 
to promote their sale in some way? ! 


A Oh, yes. 


Q What are the ways in which you promote the sale of human 


| 


anesthesia machines? | 
A Other than the obvious way of your salesman calling | 
on the customer himself or working through our dealer orgent- 
zation, we advertise in the major anesthesia journals. We | 
participate in the major anesthesia society meetings — 


out the country. We will support studies on various equip- 


Q What do you mean by participate in anesthesia society 


ment that may be introduced. | 
| 
| 


meetings? 
A Well, normally it is what you call commercial exhibits 


{ 


in which you take booth space at the meeting and display your 


equipment. You have your company representatives there and | 


they, inturn, talk with the doctors and 2nswer their 
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questions and so forth. 

o Is that a practice unique to Ohio or do other people 
wanting to sell such equipisent exhibit at meetings of 
anestheslologista? 

A It is a practice folowed by all -wnufacturers of this type 
of equipment in this country. : 
Q Do manufacturers and cthers selling equipment advertise 
in the journals you referred to? 

“A Yes. 

8, What journasl ean you bring to mind that Ohio and others 
in this business advertise in’ | 
A Well, the most prestigious and the largest would be the 
Journal of the American Society of Anesthesiologist. The 
second is Anesthesia and Analgesia. The third is the 

Journal of Nurse Anesthetists, and while it is a Canad?/in 
journal, it is read widely in this country, and that is the 
Canadian Journal of Anesthetists. 

Q What anesthesia society meetings does Ohio and other 
manufacturers pe “ticipate in? 

A Again, the American Society of Anesthesiologists holds 

a yearly meeting attended by Ohio. There are a number of, 

I guess you would classify them as more regioc.al meetings, 


but yet large and important aad well atcended by people 


throughout the country. We attend those. We also partici- 


pate at many society and even county-level meetings. 
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| Q How, Mc. Cosgrove, I show you a document marked BOC 
nf RX 232 and ask you if you can identify that. 
A Yes, this is the official journal of the American 
Society of Anesthesiologists, the April 1974 issue. 

MR. KAPLAN: At this time I would like to offer BOC RX 
232 in evidence. I will come back to it later on but this 
seems an appropriate point. 

JUDGE BARNES: What is the purpose of that offer? 

MR. KAPLAN: The purpose of the offer is to show the 
kinds of advertising and the kinds of companies who adver- 
tise in that media, which, I believe, waid be relevant to the 
question of the market here, your Honor. 

I will come back later on and eall particular parts of 


to your Honor's attention, but inasmuch as it is bound, we 


JUDGE BARNES: Any objection, “r. Thurman? 


| 
| 
| 
thought it appropriate to not tear it apart. | 
| 
! 
| 
| 


MR. THURMAN: Certainly, your Honor, we object to ss 


Let him name the companies that advertise. They do advertis 


| 


he just testified to that. We stipulate that this is a book. 


Many companies in related fields advertise in this book and 


not particularly pertaining to this product market. There ig 


article after article not relevant to this proceeding, in 
this book. We will stipulate that the companies he has named 


advertise in this book. 
MR.KAPLAN: If we had a final decision in this case as to 
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what the market was, we would be glad to -- 

JUDGE BARNES: I think the magazine has some relevancy 
and it is best that we do not tear it apart. 

MR. THURMAN: We have copies here that can be torn apart, 
that thick. 

JUDGE BARNES: I Like the color photographs better 
than the ones that you have. 

I will received RX 232 in evidence. 

(BOC RX 232 received in evidence. ) 
Q I show you a document uarked BUC RX 228 and ae you 
if you can identify thet document. | 
A This is the official progran of the 1973 annual iii! 
of the American Society of Anesthesiologists held in San 
Francisco, California, on October 7 through 11, 1973. 
Q Did Ohio exhibit at that show? 
A Yes. 

MR. KAPLAN: Your Honor, I offer it in evidence for the 


same purposes as the last exhibit. And to anticipate 


| 
complainant counsel, there is a list of exhibitors in the | 


document, I believe it begins at page 74 or 84 and to further 
anticipate counsel, British Oxygen fis listed there, it is ob 
secret. | 

JUDGE BARNES: Brit&#sh Oxygen had three booths. Ohio 
Medical Products had six booths. 


THE WITNESS: Yes, sir. 
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JUDGE BARNES: Frazer-Swettman had two booths. Harris 
Lake had two booths. 
Any objection, Mr. Thurman? 
MR. THURMAN: Is this just put in for the people that 
exhibited there and nothing else? 
JUDGE BARNES: I think it is an exhibit that has some 


relevance to the market and how the product was sold. 


MR, THURMAN: Certainly I have no objection to who were | 


the exhibitors, but, all this other hearsay -- I have never 
seen so mich hearsay go into a record. I don't know what 
this other means. I haven't read all th stuff and I don’t 
think it is relevant. 

JUDGE BARNES: How long have you hi 3 copy of this 
exhibit? 


MR. THURMAN: If 1 read every book that they put in 


I would be here until next year trying to finish the case. 
UR, KAPLAN: We will see if we can't finish up by 
tomorrow, “x. Thurman. 


JUDGE BARNES: You should have assigned certain of these 


exhibits out to other member of your staff to read. 

MR. THURMAN: I look at the basic title and the first 
paragraph or so and see there is no relevancy and wee that 
there is no reason to read the rest of the book. I am 
sure some will be cited to us -- 


MR. KAPLAN: I am sure “x. Thurman is familiar with the 
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maxim that you can't tell a book by its cover. 


! 


i 


JUDGE BARNES: I will receive Exhibit 228 in evidence. 
(BOC RX 228 received in evidence.) 
Q Approximately how many anesthesia machines did Ohio sell 
last year, do you recall? 
A Just an estimate, around 2500. 
Q And has Ohio sales units of anesthesia machines gone up 
or gone down or remained flat in about the last five years or 
so? 
MR. THURMAN; I object. The form of the question, and 
there is better evidence than to ask the opinion of this 
witness. 


JUDGE BARNES: That is not an opiaion. 


Do you know, Mr. Cosgrove, have your sales been ern 


MR. THURMAN: Your Honor, I would suggest the question 


a multiple question. What were the sales in one period of 


time or in another period of time. You can tell from the 
fact whether they increared or not, not from 4 statement of 
him whether they stayed fiat. : 

JUDGE BARNES: I Laagine it would mean that they stayed | 
in the neighborhood of 2500 if it remained flat, and if it 
went up or down and if you feel it is relevant, you can ask 
him what they were. 


You may answer the question. 


The sales of aru: thesia machines has stayed relatively 


| 
| 


| 
! 


| 
| 
' 
f 


ft 
i 
% 
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flat over the last three or four years. 

Q In the course of running Ohio, do you make estimates fro 
time to time of how many anesthesia machines are sold in tota 
in the United States? 


A Yes, we do. 

Q Woud you say that the total sales of nunber of machines 
have gone up, gone down, or remained about the same in the 
last five years? 

A It wanda be our estimate that the industry experience 

is pret*-- much the experience that we hac, that is to say tha 
the sales of the machines have been pretty flat. 

Q In the last 10 years, have some firms entered the manu- 
facure of anesthesia machines in the United States? | 
A Yes, I believe they have. | 
Q Would you name the ones of which you are aware? 
A Two that I am aware of are Dupaco and Drager. | 
Q As far as you know, have any firms stopped manufacturing 


| 
anesthesia machines in the last ten years? 


} 
{ 
' 


A No, sir. 

JUDGE BARNES: Mr. Cosgrove, what is the replacement 
schedule on anesthesia machines, how long do they last, can 
you buy parts for them? 

THE WITNESS: Unfortunately, your Honor, or fortunately, 
these machines have a very long li€e. There are machines me 


the field that have been there for as long as 20 to 25 years. 
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JUDG: BARNES: Do they have to replace the hoses or any 
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of the other parts? 

THK WITNESS: Yes, they do. These parts are readily 
avallable. 

JUDGE BARNES: How about the needle valves, do they have 
to be serviced or replaced? 

THE WITNESS: Yes, they require periodic adjusting or 
in some cases replagement if they have been abused. 

JUDGE BARNES: Who does the repair work? 

THE WITNESS: It ean be handled in a variety of ways. 
Ohio has their own service organization which would handle 
this type of repair. In certain cases the hospital itself 


| 
| 
j 
| 


would have their ow, what they call biomedical instrumenta- | 


tion laboratory or department which would handle this type of 


repair. 
J JUDGE BARNES: I assume hospitals carry more than one | 
machine, do they not? They have reserves? 

THE WITNESS: Of course, it would depend upon the size 
of the hospital. It could run anywhere from two anesthesia 
machines up to 100. I am sure that Presbyterian here in New. 
York hae probably at leest 100 anesthesia machines, if I am 
not alstaken. 

Q Now, “Mr. Cosgrove, we have in evidence Commission Exhibit 
330 which was in camera -- 


MR. KAPLAN: Which, for your Ronor's information, lista 
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sales of various pieees of equipment by Ohio and since Mr. 
Mickel and I are in the dark as to what some of it is, we will 
have to go down it and see what this equipment is. I peopene 
to do that now with Mr. Cosgrove. 

BY MR. KAPLAN: | 
Q Mr. Cosgrove, what is the price range of the anesthesia | 


{ 


machines that Ohio sells? : 
A At the low end of our seale, the more simpler versions | 
aout! be around $1,000. The high end would be about $3,000, | 
$3500. 

Q Do you promote the veterinary anesthesia machines that 
you sell in the same way that you promote the human anesthes 
machines that you sell? 

A Ohie itself doesn't promote the veterinary machines at 


all. That is done by Pittman-Moore. 


Q Are you familiar with the way in which they go about 
promoting the sale of that equipment? 

A Yee. 

Q Do they advertise in the same journals? 

A They do not. 

Q At the same trade shows? 

A No, sir. 

G I think you said the veterinary equipment was sold 
through dealers, or am I aistaken? 

A I think you are mistaken. Veterinary equipment is sold 


by Pittman-Moore generally on a direct basis. 

Q Does Pittman-Moore sell any hitman anesthesia machines? 
A They do not. 

Q Wheat is a piereichdns reservoir bag, and if there is a 
convenient picture, let's refer to it. 

A It is the same on any of these models. It is this bag 
which is, as the nama implies -- It is this bag, it doesn't 
make much difference which model machine we are looking at, 
it {1s always there, it is this particuler bag and, as the 


name implies, it acts as a reservoir for the gases, a reser- | 
| 


voir in which the gases are mixed. So you get a good mixing | 


of it and it acte as a means of holding a larger capecity, 
larger than the volume breathed at any one time. 

MR. KAPLAN: May we have the record reflect that Mr. 
Cosgrove was pointing to a black bag depicted on a brochure 
called ‘Wall-Mounted Anesthesia Machine,” which is met 
in the Ohio catalog. 

Q What is the rebreathing reservoir bag mide out of? 
A Qut of latex rubber. 

Q Dees Ohio make them? 

A Yes, they do. 

Q Are there other firme in the United States that make 
rebreathing reservoir bags? 

A Yea. 


Q Who are they, as far as you are aware? 
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A Thereis Seiberling Rubber, Oak Rubber, there are two or | 
three importe into the country which are used extensively by | 
other people in the field. From Franklin -- among others -- . 
Franklin and Eshman, which are English firms. 

Q Ig Franklin, as far as you are aware, a subsidiary of 
some other company? 

A One of the two I mentioned is, but I am not sure which 
one, 

Q Do you happen to know the parent of whichever of the 


two U.K. companies you mentioned? 


| 
| 
A GD Searle. 


Q Now, the next item on this exhibit is anesthesia conducting 
tubes. Now, what are they, sir? 


A Well, referring to the same document, these are the 


! 
| 
corrugated flexible tube through which the -- well, of coaces} 


here they are coiled and hung om the machine, but they extend 
out to the patient. There are two tubes alweys involved. | 
It ie a unit directional systen, one tube introduces the : 
fresh gas andsthetic into the patient and ae he exhales, . 
it goee into the other tube and into the abeorber. You 
always have two tubes into the system, ome that brings the 
gases ta the patient and cue that takes the gas back through 
the absorber back into the bag again, and back to the patient. 
JUDGE BARNES: There is only ome face mask; is that it? 


THE WITMESS: Yes, one fece mask. 
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4 The tubee you have just pointed out to his Honor on the | 
piece of Ohio catalog, are those reusable or disposable? 
A ‘fhe ones that are depicted here on this particular 
document happen to be reaseable. 

Are there also disposable anesthesia conducting tubes? 

Yes. 

And Ohio makes some of them, I take it? 

Yes. 

Who else makes anesthesia conducting tubes, disposable 
ones? 


A You have Dupayco, Medicon, Flex Tube, 3 A, Foregger. 
THE WITNESS: Your Honor, I am sorry. There are | 


approximately 14 other manufacturers of these tubes. I have | 


named a few of them and I just don't recall all of them, but | 
I know there are a total, at last count, of about 14. | 
Q Would the name Pharmaceal refresh your recollectim? 

Yes. 

The name Medicon? 

Yes. 

They sre both manufacturers of disposable tubes? 
A Yes. 
} Now, the disposable conducting tubes, are they inter- 
changsable or not interchangeabie? 
A They are interchangeable. 


2 The next item on our list hewe is anesthesi« airways; 


what are they, sir? 

A An anesthesia airway is a small curved tube, I guess 
would have to call it a tube, which is inserted into the 
trachea, normally following anesthesia after the mask has been 


| xemoved or the endotracheal tube itself has been removed, to 


be sure that there is a clear airway at all times for the 
patient's recovery from the anesthetic. 
Q What are they made out of? 

Either rubber or plastic. 
Q Does Ohio make them? 
A We make a plastic version. 
Q Is ther3 any special technology involved in 
the plastic version? 
A None at all. 
Q How about the rubber version? 
A No. 
Q Who, besides Ohio, makes anesthesia airways of one kind | 
of another as far as you are aware? 
A Mr. Kaplan, I don't know. There are quite a number, 
I know that, and they are sbtld under different nawes, but I 
don't know who they are. 
Q Bow, his Honor asked about face masks a moment ago. 
le there one type of anesthesia face wask or wore than one? 
A i am not sure I widerstand what you wean by type. 

Well, are there plastic ones, rubbbr ones, conductive ara 
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non-conductive, whatever the case may be? 
A Well, speaking specifically of anesthesia masks, they cm 
either be disposable or reusable and within the reusable 
category there are different configurations available. 

Q How, does Ohlo make one or the other or both kinds? 

A Ohio makes both. 

Q And how -- of what substances are they made and how are . 
they manufactured? 

A in the case of the reusable rubber, it is a dipping 
process of a conductive latex material over either an air- 
type cone, an air cushion, I should say, or in some cases, | 
a foam type cone, | 


' 


In the case of the disposable, it is a foamed cone which 


provides the sealing, of course, around the face and a plastic 


backing, which is an injection molded piece. 
Q Are there other manufacturers of those two types of face 
mak&ke in the United States besides Ohio? 

A No, there are not. 

Q Of either kind? 

A No, sir. 

9 Are there any other face masks used in the administration 
of anesthesia apart from the two ikinds you make? 

A Do you mear: does somebody elee ~- I an afrnid 1 don't 


understand the question. 
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! g all, I think you said Ohio was the only U.S. aanufacturer 

cf face masks, disposable and reusable. : 
A That is correct. 

Q Are any other face masks other than the ones you make 


' used for the administration of anesthesia in the United States? 


te, Yes, quite a number. 


Q Would you teil us the other kinds of face masks? 

A To the best of my knowledge, the masks that are sold andj 
used by anesthesiologists are imported into this country. 

Q Who are the manuf-cturers of the imported masks with 


which you are familiar? 


| 
| 
A You have Rusch in Germany, you have Franklin 4: - * Eshmar. : 


Q Now, Comnecting Y-pieces, what are they? 
A That is the portion of the breathing circuit where the | 
two tubes that I just described are joined, adjacent to, | 
either the mask or the endotracheal tube. 
Q Amd does Ohio manufacture such equipment? 
A Yes, they do. 

Does anyone else? 

1 believe they do. 

Who else are you familiar with? 

I am femilicr with Foregger, Dupayco, Drasger. 

Dees anybody import Y-pieces with which you are aware? 

1 don't kmow for a fact. 


Mow, absorbers are listed here. I take it they are the 
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same absorbers we talked about earlier. 

That is correct. 
8) Noes anybody besides Ohio make absorbers? 
A I would say that all the other wanufacturers of anestheaia 
equipment make absorbers. 
4 And are you aware of any other manufacturers of absorbers? 
A Absorbers as we are speaking of them, no. 
Q Now, the next item here is anesthesia flowmeters, and 
I believe those were described before; is that correct? 
A That is correct. 
Q And you sell a number of those apart from the anesthesia 
machines? | 
A No, we don't. | 
Are any flowmeters sold by others in the United States 
apart fram the anesthesaid wchines for use with anesthesia | 
machines? 
A Well, I wouldn't know specifically that they are. Not 
to wy knowledge. But that doesn't mean that they couldn't be. 


Q What is anesthesia ventilator? 


A An anesthesia ventilator is a device used in conjunction 


with the anesthesei aachine and it permits the anesthesiclo- 


gist to regulate the breathing of the patient to 4 auch 
greater degree oi accuracy than he can by simply, as he terms 
it, squeesing the reservoir bag. Also, it permits him to 


literally breath fox the patient in that type of caec where, 


| 
‘ 
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through various drugs, way have reduced the patient's ability| 
to breath on hir own. | 
Q Now, I will show you a piece of the Ohio catalog 
entitled "New Fluidically Contre/led Anesthetic Ventilator.” 
Is that a ventilator made by Ohio? 

Yes. 

Bow long has Ohio been making thet veut iiator? 

About six months. 

And prior to that, did Ohio market any ventilators? 

Yes, we did. 

Where did Ohio get then from? 


We purchased all of our ventilators from the Monahan 


Corspany . 
Dé you still purehase anesthesia ventilators from 
Monahan? 


We do not. 


Q Are there other anesthe < in ventilators on the marked in | 


the United States today? 

A Yes, there are. 

Q Who elve sells them, makes them, thet is? 

A Monahan, of course. They sell ventilators themselves. 
Air Shield, Engstrom, Bird. There are certein of the 
Bennett type ventilostors used in anesthesk. 

Q Do you recall any others? 

A 1 believe Emerson makes then. 
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Q What about North American Diaiger. Do they market a 
vent Llator? 

A Yes. 

y Are you familiar with whether or not G.C. Searle markets 
a bentilator in the United States? 

A G.D. Searle is just introducing a new ventiloator in the 
United States. i 
Q Andthat is a ventilator that they make or thet they buy | 
from someone else? 

A I really don't know, 

Q Now, what is a respirometer? 

A A respirometer is a device which would record or indi- 
eate the volume of gas or air, I should say, that the patien 
is inhaling and exhaling. 

Q Does Ohio make any? 

A We do not, 


Q What is an endotracheal tube? 


A An endotracheal tube is « device which is inserted into | 


the trachea which permits the passage of air or anesthetic 
mixture to the patient. It is used as an alternative to the 
breathing mask which is also used in anesthesia. 
Q Does Ohio make any endotracheal tubes? 
A We do not. 

Do you eell any? 


We do, 
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Who manufactures the ones you sell? 
We buy them from National Catheter. 
Do you sell any respirometers? 
No, we do not. 
Q What is a laryngoscope? 


A A laryngoscope is an illuminated instrument which assists 


the anesthesiologist in the insertion of the endotracheal 
catheter into the trachea. 
Q Does Ohio make any? 


A We do not. 


Q Do you sell any? 

A Yes, we do. 

Q Who makes the ones you sell? 

A We purchase our total requirements from Weloh Allpest 


Company. 


Q Are there any other manufacturers of laryngoscopes or 


importers that you are aware of” 


| 
A The Foregger company is the largest one in this country .| 
| 


Q What is an esophageal stethoscope? 
A That is a tube inserted into the esophagus and connected 
by a tube to an earpiece which the anesthesiologist inserts 
into his ear and he can listen at all times fer the same 
heart sounds that he would get through a sthethoscope. 

Are esophageal stethoscopes used during the insertion 


of anesthesia? 


B809E 

Yes. 

Are they used by anesthesiologists? 

Yes. 

poes Ohio Medical wake any? 

No. 

Do you sell any? 

Yes. 

Who manufactures the ones that you sell? 

A company called the Frank Simmons Coapany, Rochester, 
Minnesota. 
Q Who elsc wmamifactures or imports esophageal stethoscopes 
as far as you are aware? 
A I don't know. 
Q Now, what part of the Ohio catalog is the esophageal 
stehhoscope contained in? 
A I am not sure. Probably under accessories. 
Q Any particular kind of accessories? 
A The rubber goods accessories, is there a section there? 

MR. KAPLAN: I am showing the witmess a brochure from 
the Ohio catalog and on page 16 are listed Ssophagea: 
scopes. 
Q Correct? 


A Yes. 


Q Just to point out to thedourt , since this is in evidence 


or it will be in evidence, 2is0 listed in this brochure, if 
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I may bring the court's attention to it, ase anesthesia 
masks, rebreathing bags, inhaler valves, anesthesia airways, 
forceps, endotracheal tubes, .arlous accessories for that, 
laryngoscopes, and the esophageal stethoscopes. 
Q This book I just referred to, what part of the Ohio 
catalog is that contained in, what classification of equip- 
ment ? 
A The general classification anesthesia. 
Q It was mentioned a second ago by me, forcepts. Are 
forceps used by an anesthesiologist? | 
A Yes. 


Q What are they used for? 


eatheter. 


| 
| 
A It is another aid in the insertion of the endotracheal | 
| 
i 
| 


Q I believe it is through that that you testiffed that s 
ges is administered to the patient? 


Yes. 
Does Chio make any forceps? 
We don't. 


Do you sell any? 


Yes. 
Who makes the ones you sell? 
I don't know. 


Are you aware of any manufactureres a0 forceps? 


By name, no. 
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Q Now, the next thing listed here is something just 

dev nimated as AVC, ,eraWes you can enlighten us. Do you 
know what an AVC is? 

A Yes, It stands for analyzer vaporizer controller. 

Q What does it do? 

A I¢ in in ircirente devise which is introduced into the 
breathing circuit of the patient tc analyze the gases within 
tLe circuit and to actually vaporize part of the volatile 
anesthetic and in order to maintain a preset concentration. 

Q What is the relationship between analyzer part of it 

and the vaporizer part of it? 

A Well, it is actuall servo-mechanism or a servo-loop. 
Actually, you are analyzing the concentration by electwonics | 
and signatiling the vaporizer to vaporize and introduce into| 
the system a predetermined amount of anesthetic. | 
Q I see. Now, you said you are analyzing the concentra- | 
tion, the concentration of what? | 
A The concentration of anesthetic gases in the breathing | 
circuit. : | 
Q This automatically controls the dosage of anesthetic to 
the patient; is that correct? | 
A That is correct. 


Q If an anesthesiologist doesn't use an automatic ventilator 


or an AVC, how does he perform that function? 


“wR. THURMAN: Objection, no foundation. An anesthesiologist 
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would know how the function is performed. It is something _ 
outside the knowledge of this witness. 

JUDGE BARNES: Mr. Cosgrove makes the machine, the matin 
ment, and he understands how it works. If he can answer the 
questiog, I will permit him to. 

MR. THURMAN: I don't think there is any testimony 
that he makes something in lieu of this. Maybe the 
anesthesiologist does something with his hands, I don't know. ' 
I don't think the witness knows. There is no proper : 
foundation. 

MR. KAPLAN: There is one way to find out. 

JUDGE BARNES: You may answer the question. 

A Well, there are other techniques practiced by the 


anesthesiologist to perform the samefunction. One technique 


because of the potency of the anesthetics presently being 
used, it is very important that the concentration be care- 


fully monitored at all times because the margin of safety 


be@ween anesthesia and, let's say, respiratory failure, is 


| 
| 
ig based on the flow of the gases through the circuit itself | 
| 
| 
| 
| 


rather narrow. So, as long as the anesthesiologist flows a | 
high enough flow of ga. through that system, he would tend | 


to flush out excess concentratfons of the anesthetic. And, 


therefore, he can be reagonably assured that the concentra- | 


tion he is delivering to the patient through the traditional | 


vaporizing systems is a safe concentration. 


2334, 
The purpose of the AVC was to permit him to use a lower 


flow of gas and therefore measure the concentration in the 


so-called lower flow. | 


| 


Q Why would someone want to use that lower flow of gas, do 


you know? 

| 
| 
A Well, primarily it is two reasons. One is economics and 


| 
the other the safety of the surgical team, 
Q Now, are there other techniques apart from the use of 


AVC employed by anesthesiologists in controlling the concen- | 


tration of anesthetic that goes to the patient where low 


flows are used? 


A There are the certain physiologiéal signs which the | 


, , | 
anesthesiologist relies on to measure the depth of anesthes} 


MR. THURMAN: Your Henor, I object to his testimony. 


He is talking about what an anesthesiologist does. 


| 
| 
i 
| 
| 


JUDGE BARNES: This question may have gotte: a little 
| 
out of Mr. Cosgrove's field. I will permit the answer to stand. 


I don't think it is prejudicial. | 

Q Are gas chromatographs used to perfiorm any of the cs 
that an AVC performs? 

A In an indirect manner, yes. 


Q will you explain that? 


MR, THURMAN: First we would like to know what it is. 


MR. KAPLAN: We will get to that. 


MR. THURMAN: I would like to get the horse before the 
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the cart. The record should know what it is. 
MR. KAPLAN: I have no objection to that, your Honor. 
I didn't notice anybody telling Mr. Thurman what order to 
ask his questions in. 
JUDGE BARNES: These questions are directed to the 


competing products, I guess, in the market? 


MR. KAPLAN: Of course. 


{ 
| 


JUDGE BARNES: I think this would be a good time to take 


a lunch recess and come back at two o'clock. 
(Whereupon, at 12:30 p.m., the hearing adjourned for 


lunch. ) 
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AFTERNOON SESSION 2:00 p.m. 
RAY D. COSGROVE 
resumed the stand. 
EXAMINATION CONTINUED 
BY MR. KAPLAN: 
Q Mr. Cosgrove, before lunch we were talking about the AVC, 
I believe you said it had an elememt in it that monifored the 
gas concentration. What gas concentration did it monitor? | 
A Halothane and fluothane. 
Q And the monitoring secion is connected in some way to 
a servo-device? 
A des, 
Q What does that do? 


} 


A It controls the amount of anesthetic that is introduced | 


into the system based on the pre-setting. 


A Are there other devices that perform the monitoring 


function that is performed by the AVC? 
A The ultimate way of monitoring the concentration of 
anesthetic is to monitor it in the blood and this is our 


blood gascromatograph, and this involves taking a finite gas 


sample and running it through the cromatograph and dete~ Anite 


the concentration of anesthetic. 


Q Did you mean finite blood sample rather than fir'': ba! 


sample? 


A Yes. I am sorry. 
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Q Are such blood samples taken during surgery from time 
to time? 
A Not in all surgery. In a certain limited number of 
cases, depending upon the type and complexity. 
Q And the information that comes back from the analysis of 
the sample, who does that go to, if anyone, in the nielig 
room? | 
MR. THURMAN: Your Honor, I don't think he is a surgeon | 
or anesthesiologist. | 
JUDGE BARNES: This seems to be getting more into the 
medical field and I wonder how much further we are going to 
push it. 


MR. KAPLAN: Not very much further, your Honor. Ohio 


| 
| 
} 
sells this piece of equipment and presumabiy in oder to i 


that effectively Mr. Cosgrove has to know what function it 
performs and what alternatives it has to it. I think the 
witness is qualified on that. 

MR.THURMAN: We disagree on that. He hasn't been to 
medical echoool. He can testify as to what he sells, but that 


ig as far ashe should be allowed to go. 1 don't know the 


relevancy to start with. Whether a blood sample or not is 
taken, I don't know the necessity of that. 

MR. KAPLAN: Your Honor, it seems to me that the questi 
of other products that are useful for the same purpose -~ T 


JUDGE BARNES: Other products for the same purpose, if he 
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. Q What other products are used to perform the same 
| analysis function as performed by the AVC? 
A As I mentioned, the blood cromatograph -- 
MR. THURMAN: Objection. He doesn't sell these products, 
I don't think the record is clear on that. | 
JUDGE BARNES: The products he selis are in compet ition 
with other products. He knows what competition his company 
faces -~- 
MR. THURMAN: Maybe. Maybe they have a monopoly or ei 
a monopoly. 
JUDGE BARNES: You can ask him that on cross. 


Q You mentioned the gas cromatograph, anything else? 


| 
| 
| 
A A dewice called a Mayo Analyzer, which, in this — 


case takes a gas aample as opposed to a blood sample and by 
selected measurement means, will tell you the concentration | 
of a specific anesthetic agent in the gas stream. 
Q Any other that you can think of? 

A Those are the #ain ones I can think of. 


Q Are they used by anesthesiologist or other kinds of 


medics} personnel? 
A Well, the Mayo analyzer and the AVC are certainly weed | 
by the anesthesiologist. The chromatograph is used by the | 
anesthesiologist but by other departments of the hogpital 


as well. ; 
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I see, | 
Now, the mayo «» .yzer, where, typically, with relation | 
to the hospital operating room is that located during the | 
anesthetic procedure? 
A In the surgical suite next to the anesthetic machine. 
Q What about the gas chromatograph? | 
MR. THURMAN: Your Honor, I don't think he has ever | 


given gas in surgery. Maybe he knows what the machine is all 


MR. KAPLAN: Maybe we will lay a little foundation, your 


| 
about. I think a foundation has to be laid. | 
| 
| 


Honor. 
Q Mr. Cosgrove, have you witnessed surgical procedures 
performed from time to tine? 


A Quite often, 


Q Would you estimate for the Court how many times you hav 
seen surgical procedures per formed? 
A Several hundred. 

JUDGE BARNES: Why so many? 

MR. TOPKIS: He loves the sight of blood. 

THE WITNESS: Besides the gruesome curlosity, mainly 
because it ties in very closely with the type of equipment 
that we are developing for this particular area, and, of 
course, anesthesia ties closely with surgery itself. 


Secondly, we have a very strong program going in the 


development of new anesthetic agents which are clinically 
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tested in the hospitals around the United states and so we 
monitor this program. As a part of that, I try to get out 
and see what in happening, and, of course, this has been over 
a period of six or seven or eight hears that I have done this. 

JUDGE BARNES: They let you in the operating room or do 
you view it by television or -- 

THE WITNESS: Put on a gown, a mask, and a cap, and stay 
out of the sterile field and under certain conditions in 
certain hospitals you are allowed to go in. 

Q Does knowledge of the equipment used by éniiatnestotentons 
and the methods they use have any business signaficance to 
you in the business at Ohio? 

A Would you repeat it, please? 

y Is it helpful to your or not to know what type of 
equipment an anesthesiologist uses -~- 

A It is the only way we can determine what the seeititiagls: 


ologist wants, to observe him using the equipment. 


Q Have you seen gas chromatographs used by anesthesiologists 


in hospitals? 

A Yes. 

Q Specifically where have you seen those chromatographs 
being used with relation to the surgical suite? 

A Well, two locations. One would he outside of the surgery 
itself, it might be in what they cal] the anesthetizing area, 


a room adjacent to the surgery where certain equipment is 
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kept and in some cases the patient is anesthetized before he 
is brought into surgery itself, and in another place would be 
the laboratory. 
Q Can you name some hospitals where you have seen the machine 
right next to the operating room? 
A One is John Gaston Hospital in Memphis, Tennessee. 
Q Now, who makes gas chromtographs, if you know? Does 
Ohio, first of all? 
A No, we do not. 


Q Who makes them? 


A I believe Hewlett-Packard does, and I am not acquainted | 


with any others. 
Q Are you familiar with a piece of equipment called an 
oxygen analyrer? 
A Yes. 
Q What is an oxygen analyzer and what is its function? 
A As the name implies, it is a means of analyzing the 
concentration of oxygen. In the case we are speaking of, 
the amount of oxygen in the patient circuit. 
Q Who is the person in the operating room, if anybody, vn 
uses an oxygen analyzer? | 
A The anesthesiologist. 
Q Why does he do that? 

MR. THURMAN: I have a continuing objection on this. 


i 


If we had an anesthesiologist on here who testified as to what 


f 
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they do, he could tell us about it. To say what an anestheste- 
ologist does is not within the realm of thir witness’ knowledge, 

MR. KAPLAN: Let me lay one preliminary. 

Q Do you sell oxygen analyzers? 

A Yes. 

Q In selling them, do you have to have some familiarity 
as to who uses them and what they are for? 

A Yes. 

Q Do you have such famillarity? 

A Yes. 

MR, THURMAN: We have no objection as to what equipment 
he sells and what it is used for. Our objection is when he 
talks abart anesthesfologists. 

Jédge Barnes: He is also competent to talk about 
competing products. What products his products compete with. 
Q I think you said oxygen analyzer gives you the concen- 
tration of oxygen in the gas stream; is that right? 

A Yes, 
Q And the anesthesiologist gets that information in the 
operating rowm? 
A Yes, 
Do you know why he gets that information? 
JUDGE BARNES: Do we need that question now? 
MR. KAPLAN: I think so, your Honor, because that would 


lead to the question of competing products, once again. 
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MR, THURMAN: I don't know why he doesn't ask what 
products he competes with. 

JUDGE BARNES; I think that womld be a better approach. 
Q Ace there other products that perform mich the same 
function as the oxygen analyzer? 

A There are other oxygen analyzers on the market. 
Who makes them? 
Bio-Marine. 
Q Any others you can think of? 
A I am sure there are others but that is the principal 
one I can think of. 
QQ How about Beckman Instruments? 
A Very pessible, 

How about Electrodym? 

I believe they do. 

Now -- 

JUDGE BARNES: Mr. Cosgrove, I think you ought to be 
certain in these answere. If you are not certain -- you 
just said "very possibly," and "I believe they do." That 
won't be helpful to me. If you know, say yes. 

Q Specifically with respect to Blectrodym, do you know? 

A I don't know. 

Q What is a gas evacuator, Mr. Cosgrove? 

A Itis a device that mounts on the top of the absorver of 


an anesthesia machine which takee the excess gases on 4 circuit 


‘j 
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and bleeds them off through a ventilating system to the 


outeaide. 


‘ 
i) 
4 


Is it used actually put anesthetic gas into the 


patient? 


A 


Q 


A 


No, 
What is a flowmeter shield? 


It ie a clear plastic covering which goes over the 


flowmeters to prevent thea from being broken since they are 


‘gl. 


«° and the movement of the machine about surgery and between 


surgery makes it liable to be broken easily. 


Q 


Is that used to put anesthetic gas in a patient? 


I notice : ~i. on “xhibit 330, it is "Drawers." Ii 


guess those are just the drawers in an anesthesia machine? 


A 


Q 


Yes. 


The next item is an abbreviation, Asp. and Suction. 


What is that? 


A 


ologists? 


A 


Q 
A 


Aspiration and suction. 

Is aspiration and suction equipment used by anesthesi- 
Yes. 

Does Airco sell it? 

Yes. 

Do you make the equipment yourself? 


Yes. 


23 
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Q Are there various kinds of suction and aspiration 
equipment ? 
A Yes. 


9) What are the various kinds, in general terms? 
A In the surgical suite there are three kinds. Oneis a 
suction device or an aspirator which is an integral part of 
the anesthesia mchine powered by the oxygen on the machine, 
The second could be a ;ortable device to provide suction as 
required, and the third type could be suction that is provided 
by the wall outlets -- I should say outlets mounted in the 
walls or overhead on the circuit. 
Q Now, at page 20 of the brochure from the Ohio catalog, | 
an anesthesia machine accessory, there is a thing called an | 
anesthesia suction meter. Is that one of the suction arene 
you have been referring to? | 
A Yes, that is theunit s I mentioned was a part -- an | 
accessory, part of the anesthesia machine itself, and it is : 
powered off the gases on the machine, 
Q IT see. | 
Now, are suction units other than those which are part | 
of the anesthesia machine used in the surgical suite by : 
anesthesiologists? 
A I'm sorry, I don't quite understand the question. | 


Q I gather that anesthesiologists use a suction unit such | 


as this? 


A 3108 (next pace 
That is correct. 
-- which is a part of the anesthesia mach 
Pai witha 
ime) Could they use a portable suction -- piece of suctlor 
equipment instead of one attached to themachine? 
A Yes, that is what I was referring to before. 
| Q And that can te used and is used by anesthesiologists 
surgery? 
| A Yes. 


| 
| 
Would that also be true for the pipeline suction equipment? 


1 
} 


Yes, 


Q Now, who besides Ohio makes suction equipment of all of 


| 
the types that you have mentioned that can be used by anesthesi 


ologists? 


A Well, I think you have to break it down into three 
categories. 

Q Go ahead. 

A The first category, that which is a part of the 
anesthesia machine, is available fron all of the suppliers 


or manufacturers of anesthesia apparatus. 


The second type, the portable unit, is available from 


people like Air Shield, Gamdco ,those are the two major ones 
that come to inind. 
Now, the third one, the piped-in vacuum which is either 


installed in the wall or in the ceiling is supplied by the 


wee aS 
manufacturers of central piping systems. 

Who are they? 

National Cylinder Gas Oxequip. 

Do you happen to know what function suction performs 
for the anesthesiologist in the operating room? Why do they 
do it? 

A Mainly to maintain a clear airway at all times. 

Q And why is that isportant? 

A So that you can get a good exchange of gases for anesthetic 
purposes and life support purposes. 

Q Now, I will just run through a list of a number of 
products here of relatively small dollar amounts and perhaps 
you can describe what they are. 

A Georgia valve is what? 


A It is just a simple valve that mounts on top of the 


anestheela machine that permits you to exert higher than 


normal pressures to the patient's lungs through the bag. 


| 
| 
| 
| 


Q Vernitrol thermometer. 
A A thermometer mounted on the top of the so-called Verni+ 
trol vaporizer, and it is required to do the necessary cal. ; 


lations to determine the concentration of anesthetic being 


delivered. 


Q Regulators I believe you described this maning. 
This items of replacement canisters, would that be for 


the C027 absorber? 


Yes. 

Whistle Alarm? 

That in simply an alaria system that would alert the 
anesthesiologist if, for any reason, the pressure of the 
gas being delivered to his anesthetic apparatus drops below 
12 pounts PSI, 
2) Pipeline inlet and cutlet, what does that have to do 
with anesthesia machines? 
A Quite often the oxygen and the nitrous oxide is brought 
to the surgery through a central piping system as opposed 


to individual cylinders and it is the connection on the bakk 


of the machine to accept the hoses that run from the machine | 


to the wall where the oxygen is piped. 

Q The next item is Conducheck. What is that? 

A Surgery is supposed to or should maintain a conductive 
situation at all times, it is a means of measuring the 
conductivity of the footw:.: that the surgical teams wears 
into surgery. 

Q Is it used for administering gas for anesthetic purposes? 
A No. 

Q There is an item here for aiscelaneous parts. Tell us 
what ig included in that category? 

A All the nuts, bolts, small adaptors and so forth that 
will tend to satisfy the individual demands or needs of the 


anesthesiologist. 
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Q Are they used for actually administering the gas for 
anesthetic purposes? 

A No. 

Q There is an item for dental parts here. Can you tell us 
what they are? 

A No, I can't. 

Q And a flex adaptor. 

A No, I have no idea. 

Q What about Jackson tubes? 

A It is just a variation of an endotracheal tube, 2 spect fic 
design. | 
Q The connectors referred to here, can you tell us what 
they are? 

A 

of the endotrachael tube. 

Q What is a non-breathing valve? 

A It is a valve which permists just a one-way flow of the | 
gases. In other words, the patient inhales and his exhale: Ls 


goes to the atmosphere and not to the machine. 


| 
| 
| 


Q Miscellaneous Endo? 
A That would be miscellaneous endotrachael tubes and | 
fittings. 

Q There are two categories called vet miscellaneous and 
vet accessories, are those referring to veterinary? 


A Yes, 


ore 


What are inhaler retainers? 

A Simply a rubber strap that holds the face tusk on the 
face during surgery. 

Q The next item here, actually, quite a large one, 
disposable anesthesia breathing circuits. 

Now, I believe there is a broecher from the Airco 
catalog so entitled, and this is it. Would you explain to 
the <-.rt what that item is? 

A Well, as the name implies, it is a disposable version of 
the so-called breathing circuit that is employed in every 
inhalation anesthe&ic circuit. In this case we had one 
additional feature to it that i» not normally dound in the 


reusable. We have the traditional corrugated tubing that 1 


| deseribed this morning, the so-called Y-piece, the rebreathing 


bag and in addition to that, we had what we call a filter 
which reduces contamination between patients using the same 
anesthesia. This whole system is disposable. 

Q Does Ohio make that item? 

A Yes, they do. 

Q And of what substance is that made, is it rubber of 
plastic? 

A Well, various materials. The bag itself is made of 
rubber, the tubings are polyethylene, the housing on the filter 
is polyvinyl chloride. 


Q For how long have dispoable anesthesia breathing circuits 
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been on the market in the United States? 
A Five or six years. 
Q Has there been sowe increase in the dales during that 
period? 
A Yes. 
Q Would you compare the rate of increase, please, the 
growth rate in the salee of anesthesi+: machines? 
MR. THURMAN: Objection, your Honor. No foundation. 
JUDGE BARNES: He can only tesffy here, I believe, to his 
own coupany's sales. | 
MR. KAPLAN: All right. 
Limit it to Ohio, firet of all. 
A The growth overall of anesthesia, and I am stating 


everything except the disposable, might be running between 


5 and 8 percent a year at most. While this has been running | 
at the rate of 20, 25 percent a year. 


Q Did you include wore than anesthesia machines in the 5 tio 


8 percent category? 


A Yes, it is a broader category. 


Q Is there any special technology involved in making thesq 


anesthesia breathing circuits that would be availlable to 
anyone so incli:ed? 

A You have to ‘have a general understanding of its use and 
more importantly, you have to have some technology in the 


field of plastics, injection molding, extrusions and so forth. 


oles nee 


QQ Are there firms outside of those ‘nanufacturing anesthesig 


machines, and for that matter disposable anesthesia breathing 
circuits that have the necessary technology to make those 
things? 
A There are quite a number of people competing in this 
field, in the field of disposable andsthesia breathing circuits 
who do not wake anesthesaid breathing apparatus. 
Q Are there firms outside of those making these circuits 
today that have the necessary tehnnlogy to make then? 

4R. THURMAN: Objection. K. foundation. 

MR. KAPLAN: The witness is familitar with this technology, 
He just described it. I think he can tell us, if he knovs | 
whether other firms are capable of doing it. 

JUDGE BARNES: Yes, he can. 

Are there other firms capable of that technology? 

THE WITNESS: Yes, your Honor, there are, as evidence 
of the number of people that have come into the marked in 
the last five years that are not in anesthesia equipment 
per se. 

JUGE BARNES: The same procedure would be used on a 
number of products? 

THE WITNESS: Correct. 
Q How many companies are manufacturing disposable 
anesthesia breathing products today? 


A At last count, bciveen 12 and 14. 
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Can you name as many as you can think og? 


Air Products, Dupayco, 3 M, Flex Tube, Ohio, Foregger. 
There are a number of others. 

Does Bard Parker? 

Yes, 

What about Rusch? 

Yes, 

Pharmaseal ? 

How about 

Yes, 

will Ross? 

Yes, 

Does Anesthesia Associates? 

Yes. 


Medicon? 


Yes, 
Trilene? 
Yes, 

Does Warne? 


Yes, 


Inhalation Therapy Associates? 
Yes, 

MR, THURMAN: I object to this. If Mr. Kaplan wants to | 
read into the record who he thinks makes them -- he asked 


him about manufacturing and now he is saying they possibly 


manufacture them, 
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JUDGE BARNES; He is saying “yes.” 

MR. THURMAN: I am surprised he couldn't nase the :, 

JUDGE BARNES: He named several, The testimony is 
proper. 

‘.. Cosgrove, what is the purpose of disposable tubes, 
contamination? 

THE WITNESS: Two reasons, your Honor. One is elimination 
betweer. cross contamination between patients, and the other 
is the economics of it. High labor costs in the hospital 
today makes it uneconomical to clean and sterilize these 
circuits every time they are used, The studies have shown 
that it is probably more economical to throw it away before 
using a new one, 

Q They alwaye did guard against contamination before thesd 
| 

came along, didn't they? 

A After a fashion, yes. 

a) Now, by the way, “tr. Cosgrove, do you have indication in 


the course of running your business to make an estimute as to 


what the size of the aarket in the ‘xanufacturing level is for 


these disposable anesthesia breathing circuits is in the 
United States in 1973? 
A Yes. 
Q What was your estimate for 19737 
Our estimates were approximately $7-milli@m. 


JUDGE BARNES: What products are included in that? 
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THE WITNESS: This would be the complete circuit, in our 


estimate, with the mask as well. 


JUDGE BARNES: And the bag also? | 
THE WITNESS: Yes, This is part of the basic circuit and 
the mask is sold as a separate entity giveing the anesthesi- | 
ologist the choice, if he doesn't use the makk, he uses a 
tube in its place. 
Q Mr. Cosgrove, what are H.A.S. tubes? 
A I don't know. 
Q What about conductive filters? 
A There are a small number of filters that I mentioned 
that are sold independently of the cireuit and this ie just 
coming on the market now. There were a few sold in '73. | 
Q Is «iedisposable anesthesia breathing circuit actually | 


used for any -- for the administration of anesthetic gases 


to a patient? 


A Yes. 


Q The gas passes right through it? 


Q What is the blood warmer that is referred to here? 


A Yes. | 
| 


A It is a device, in this particular case, it happens to 


be microwave, which warms units of blood, and these da it 


comes in a plastic bag as opposed to a bottle as it did years 
ago. It accepts a mit of blood and &.+ts it to a pre-set | 


temperature within 30 seconds and the purpose being that iff 
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you are in a mass transfusion situation, you 
subject the patient to any greater shock than hi 
in, by introducing say, six, seven, eight units 

You warm the blood and then introduce it into 

reduce the amount of trauma or shock to his 

Q Mr. Cosgrove, I am going to show you the 

to the FTC subpeena to third parties in this 

think is Commission Exhibit 316-A and I ask you 

the first page of that. 

Now, Mr. Cosgrove, have you, in the course of your 
business, had occasion to make some estimate what the market 
at the manufacturing level for the equipment listed on Exhib ile 

| 
316-A was in 1973? 
A We have. 

What was that estimate? 

We estimate the market to be approximately $36-million. 
Q Now, did you incitude in that estimate dental nitrous 
oxide sedation equipment? 

A We did not, 
Q Did you include oxygen analysis or any other monitoring 
equipment in it? 
A We did not. 


Q Did you include portable or pipeline suction equip 


in that estimate? 
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Q Did you include veterinary anesthesia equipment in that 
estimate? 

A No, sir. 

Q By the way, do you happen to be familiar with some of 
the companies that make dental nitrous oxidation equipment? 
A Yes, a few of them, 
Q Can you list those that you know that make that equipment ? 
A NCG, McKesson, Frager Sweatman, Dentatron, I believe 
Dupaco makes a version, 

2) Does Star Dental ring a bell? 

A I believe so, yes, they do make it, 

) Now, anesthesiologists, I suppose, use, in the operating 
room, during anesthesia, equipment other than that listed on | 
&xhibit 316 and equipment other than we have talked about 
here today; is that correct? 

A Yes, 

Q Now, can you tell us the categories or some of the 
categories, those you know, that anesthesiologists use in 


the administration of anesthesia? 


MR. THURMAN: Objection. No foundation. I guess, and 


he is going to talke about one anesthesiologist. Is he going 


to contradict what a man actually uses? We would like to know 


the basis for this, 


JUGE BARNES: Aye these products that you make that you 


are going to be talking about now? 


THE WITNESS: Not necessarily, your Honor, 
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‘iR, KAPLAN: Your Honor, I think fm har’ quite 1 bit of 
foundation of tr. Cosgrove's experience in observing surpery. 
‘ic. Cosgrove as experience in selling to anesthestologists 
and he is interested in the wirket of what atpht be of 
interest to anestheslologists and he har had 0 years & 
business. 

MX, THURNAN: “My goodness gracious. Why couldn't they 
get an anesthesiologist in to testify? Certainly c lling 
in oan anesthesiologist would not drain BOC's resources. They 
are trying to get it in through a non-professional with 
respect to what a p  “ eslonal medical doctor does. it is 
beyond the realm of my thinkigg. Let's go back to ‘tr, Topkia' 
best evidence. ‘"*, Certainly what an anesthesiologist 
is for a qualified man -- 

MR. TOPKIS: I am going to be driven to the defense of 
ny best evidence rule if this doesn't stop. 

JUDGE BARNES: Well, I think we have, you know, we have 
gone quite a ways here with “tr. Cosgrove's testimony and I dd 
feel he has a knowledge of some products that are used, but 
I wonder how far you are going to go on this line now? 

MR, KAPLAN: Your Honor, the general area I am interested 
in and it should be no secret after Dr. White testified, it is 
the area of monitoring. I think it is closely redated to the 
products ‘ir, Cosgrove sells. ‘We heard about respirometers, 


Siu aVC -~ 
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JUDGE BARNES: If wow will ask him 1f he manufactures | 
and makes those, is he familiar with them, and does he sell ! 
them, % think that would be proper. 
Q Aye you familfar, ‘i. Cosgrove, tne monitoring equipment 
used by anesthesiologi«ts? 
A Yes, six, I am. 
Q And are you familiar with diffeeent types of monitoring 
equipment that perform different funetions or monitor different 
things? ! 
A Yes, I am. | 
9 What kinds of monitoring equipment are you familliar with? 
A Monitoring the function of the heart, ECG, monitoring | 


pulse, temperature, respiration. And in some cases, even, 


EEG. 
Q Now, EEG is what? 
Electroencephlograia. 
And ECG is what? 
retrocardiogran. 
age you familiar with the term yp 


Yes. 


Q 
A 
Q What is it? 
A 


It is where the temperature of the body can be either 


elavator or reduced above that which is experience at the 
moment by the anesthesiologist. 


Q is that done in surgical procedures? 


Yes. 

Do you know why? 

JUDGE BARNES: I think that is enough. 

MR. KAPLAN: 11 right. 

Do you know who igs responsible for doing it’ When it is 

in surgical procedures? 

The anesthesiologist. 

MR. THURMAN: We had testimony here by an expert l1.D. 

JUDGE BARNES: We did, and if ‘tr. Cosgrove testifies 
and contuadicts the medical experts, I will give less weight 
to his testimony. : 

MR. THURMAN: I thinkhe is trying to contaadict Dr. 
Hedley Whilte. 

JUDGE BARNES: If he does then itr. Kaplan willhave a 


probi« 


Q Do you sell blood pressure equipment as an accessory to | 


Obio anesthesia machines? 

A Yes. 

Q Why? 

A Because the anesthesiologist uses it routinely, I would 
say almost in every general anesthetic given. 

Q Do you sell equipment to monitor the patient's pulse as 


an accessory to the anesthesia machine? 


A Other than when he is using a stethescope or something of 


that nature. 
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Q Now, I think you testified earlier that the anesthesi- 
ologist uses a respirometer to monitor respiration? 

A That is correct. 

Q Do anesthesiologists have any use for information about | 
blood gas content? 

A I'm sorry. Would you repeat that? 

Q Ape blood gas analyses done by anesthesiologists diextien | 
the administration of anesthesia? 

A Yes. 

Q And is the ejuipment manufactured for the purpose of 
performing these analyses? 

A Yes. 

Q Does Ohio happen to make any of that? 

& No, they do not. 

Q What kinds of equipment are used in monitoring a 
patient's temperature? 

A Well, the obvious one is the old-fashioned chemical 


thermometer, that is not used too often in anesthesia, but 


| 
| 
it is used. The principle way today is by an electronic | 
| 


device. A probe is attached to the patient at some location | 
and it: reads out digitally on a conscle usually mounted above 
the anesthesia machine or on a wall arm coming out from the 
wall in surgery. 

Q Now, does that device have some name? 


A Just a temperature monitor. 
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Q What about the monitoring of a patient's pulse, what kind 
of equipment is used for that? 
A Pretty much the same -- the electronics are différent 
but the read out is what we are talking about and you would 
get the same sort of a readout, you might get it in the for. 
of a flashing light, an audible signal, or even a digital 
display. 
1) I assume for electrocardiograms they use electro- 
cardiographs? 
A That is correct. 
Q Now, Mr. Cosgrove, have you ever manufactured or 
assenbled consoles or other pieces of equipment including, 
in addition to the anesthesia machine, various kinds of 
monitoring devices? 


A Yes, we have. 


Q And what kinds of monitoring devices were included in 
that fiece of equipment, describe the piece of equipment for’ 
us, if you will. 


A It Bas an overall housing about five feet long, about 


four feet high and about three feet wide, on which an anesthesta 


machine, hepotherm@ia, suction, and various monitoring devices 
including the ones we have mentioned, pulse, temperature, 
respiration, ECG were also included in the total package. 


Q Now, I assume you put your own anesthesia machine in 


there? 
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That is correct. 

Q Where did you get the sonitoring ccuipment that you put 
on there? 
A It was the equipment of choice of the hospital involved 
and we simply built our console to accommodate their equip- 
ment including the electronic leads and so forth which are 
involved. 
y I assume from what you said that that wes ‘s specially 
ordered piece of equipment? 
A Yes. 
Q For whom was it made? 
A In Housten, Texas, for the group that worked for Dr. | 
Michael DeBakey. | 
Q Is there i..'\y on the market a piece of equipment etatitde 
to that which you manufactured for Dr. DeBakey's group? | 
A Yes, one manufactured by Grwaman at this time. | 
Q Is that Grumman, the aircraft manufacturer? | 
A ie. 


Q Do yau have some special reason to be familiar with 


the Grumman equipment? 


| 
| 
A Only that they incorporate some portions of our anesthesia 


machine and our ventilator in their equipment. 
Q Now, we have talked about several ‘nds of monitoring 


equipment. Can you tell us fron your own knowledge names of: 


companies who make those items, monitoring equipment? 
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ie eneres l 
A Air Shield . Foregger, Beckman, Hewlett;Packard, -eeutement 
Electric, DataScope, Statham, Electronics for Medicine, 


Berkshire, Burdick. That is all that comes to mind. It 


a rather extensive list of people in this field. 


JUDGE BARNES: Why don't you make them? 

THE WITNESS: Your Honor, our technology lies in 
another direction. It has for years. It is a ease of havi 
to work very hard and spend large sums of money just to 
bring yourself up to the state of art that is being 
practiged by the other manufacturers, 

JUDGE BARNES: Your technology deals mainly with what, 
supplying gases for anesthesia? 

THE WITNESS: That is correct. We have a number of 
anceillary items which are electronic in nature but the 
broad range of monitoring equipment we have chos en to 
stay away from for the reasons I have just mentioned, 

Q Now, let me see if your memory is refreshed as to other | 


manufacturers of this monitoring equipment. Does Mennen 


Gray Bache make this equipment? 


‘ Yes. 


Q What about Electrodym? 
A 


Yes. 
American Optical? 


Yes, 


Dallens Instruments? 
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Yes. 

Lexington Instruments? 

Yes. 

Bilo-Marine? 

Yes. 

Abbott Medical Electronics? 
A Yes. 
Q You don't make all of the other kinds of anesthesia 
equipment that you sell either, do you? 
& No. 

MR. THURMAN: That is leading. 

JUDGE BARNES: <A leading question. 

MR. KAPLAN: I am sorry, your Honor. | 
Q Now, have you had occasion to make some estimate of ta | 
size of the electronic monitoring equipment aales in the 
United States at the manufacturing level in 1973? 
A Yes, we have. 


Q What was your estimate of those sales? 


MR. THURMAN: Objection. 


JUDGE BARNES: The basis? 


MR. THURMAN: The foundation. He is not in this equip-| 
| 


ment. It is away from his technology. Just to say he made | 


it, we would like to know the purpose. There is no foundation. 
| 


JUDGE BARNES: Why did you make a survey in a field you 


are not int 
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THE WITNESS: For the reason that it is such 1 large 
market, growling very rapidly and as part of the medical 
equipment market, as evidenced here, it is closely allicd 
with the equipment we are selling, we have continually been 
monitoring this equipment to determine whether there is an: 
reason for us to take another look at it. And so we have 
just been routinely watching the field and also tying it in 
with out own development. 

JUDGE BANNES: You may give your estimate. 

Mr. Thurman, you asked a number of people market estintes-- 

MR. THURMAN: People in the market. fy goodness, he ts 
out of the makket. He has no technology in that way. I | 
think the cases are held, if you are in the market and 
competing, you know what your competitors are doing. But 
nobody knows what is related to their technology and they 
monitor the market, monitor monitoring machines. 


JUDGE BARNES: He just explained that he did and the 
| 


j 
| 


reason for it and he is on the fringe of the market, I guess 
you would say. 
MR. THURMAN: Apperently he must have some studies. 


You keep figures on them J:, ico day and week to week -- 


@ 


MR. KAPLAN: Just to calli to mind a fact, Mr. Seott of 


Air Products whom I think the Commission has contended is the 


second largest anesthesia company, testified, he testified 


about his market studies, papercraft, we heard, and one of 
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the couponents of his estimate of it, of the anesthesia 
market, was electronic monitoring equipment which this 
witness has just testified that company makes. It is a 
closely related field. 

JUDGE BARNES: You may give your estimate. 

THE WITNESS: My estimat. 2. ©’ 1+ tine is $200-million. 
Q Have you made an estimate of whut proportion of that 
$200-million is monitoring equipment used by anesthesiologistis 
in the administration of anesthesia? 
A Our estimate is 20 to 25 percent, 
Q Now, are you familiar with a piece of equipment called 
a blood oxygenator? 
A Yes. 
Q And what is it? 
A It is a device which, in very simple terms, eubertoution | 
for a lung. In those cases where you want to completely | 


shut down the heart and yet you still have to provide 


oxygen to the brain to sustain life so that in those particu+ 
lar cases you simply bypass the heart and the lung and you | 


! 


introduce the oxygent directly into the blooc of the patient 


which is being bypassed through a machine and you oxygenate | 


the blood, and at the same time you introduce the anesthetic. 


| 


agent at that level also. 


Q The anesthetic agent is introduced in the blood oxygenator? 


A In the blood oxygen. 
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Q Is it fair to say that the blood oxygenator is used 
for the administration of gas for anesthetic purposes? 
A I would say yes. 
Q Now -- : 

JUDGE BARNES: You make this piece of ecuipment? 

THE WITNESS: No, sir, we don't. 
Q Have you observed this piece of equipment in hospitais 
and elsewhere? 


A Yes. 


Do you know who manufactures blood oxygenators? 


b 
A Cofe Labs -- I don't recall, frankly. We don't 


Operate in this area of the field at all. That is one 
supplier I know of. I have seen them in operation. 

Q You have seen the blood oxygenaters manufactured by 
Bentley Laboratories? 

A I'm not sure that I have. 

Q Have you made some estimate of the size of the sales of 
blood oxygenators at the manufacturing level in 1973? 

A I don't believe so. 

Q Now, sir, earlier this morning we were talking about 
the marketing of anesthesia machines and we discussed the 
publications in which you advertised them, and the trade 
shows in which you showed them and whether you sell by 
dealers and representatives and so forth, with respect to 


the equipment listed on Commission Exhibit 316 and the other 
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equipment we discussed up until we got to the area of moni- 
toring. Would you tell us how that equipment is marketed, 
whether by dealers and so forth and how it is advertised, 
where it is shown? 

A Are you speaking of the equigment shown on this exhibit? 
A Yes. and the others of that nature that we talked about 
other than wonitoring equipment. 

A Primarily ef&ther on a direct basis or through 4 group 
of dealers. 

a And where is it promoted, if it is promoted? 

A Well, it {fs promoted either inthe hospital itself by 
direct contact by dealer rep or the company's own rep. It 

is promoted through journal advertising, it i& ppomoted through 


displays at the various technical conventions. 


. 


| 
| 
Q Are there different kinds of dealers who carry anesthetic 


equipment, both machines and the other items om Commission 

Exhibit: 316-A? 

A Yes, there are, 

Q Will you tell us the different kir.’s of dealers? 

A Well, there is first the so-called hospital equiprent 

dealer. He would be selling a very broad range of hospital 

equipment and supplies ranging everywhere from sytures to 

bandages to anesthesia machines to perhaps monitoring equip- 
| 


ment. In other words, 2 very broad range of products that 


might be used throughout the hospital as opposed to just the 
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anesthesiologist. 

y Are there other types of dealers? 

A Yes, dealers who concentrate on the wore technical 
products. There are dealers who sell primrily to the 
anesthesiologist. They would sell anesthesia wachines and 
othertypes of apparatus. 

Q Specifically, what broad categories of equipment are 
typically carried by dealers specializing in selling to the 
anesthesiclogist? 

A You would have the anesthesia machine, of course, 
monitoring equipemnt, you would have respirators, and 
anesthesia ventiloaros. Probably hy potheraia equipment. 

' ean't generalize it that mich. Maybe one dealer would 


carry a broader line than another. 


MR. KAPLAN: Your Honor, at this point I would like to 


invite your attention to certain items in BOC Exhibits 228 


and 232. 

First of all, in 228, which is the program of the 
American Society of Anesthesiologists, at page 74 I would 
like to invite your attention to some of the scientific 
exhibits at that show. ‘Specifically one headed “Continuous 


Monitoring in a High-Risk Neurosurgical Patient," the second 


headed "Left Atrial Pressure Measurements During and Following 


Cardiac Operations.'' Another one called "Continuous Monitoring 


of Mixed Venous Oxygen Saturation." Another one called 
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"Relaxant Monitoring: Diaphragm Versus Ulnar Twitch." 
Another one called "A New Non-Invasive Method and Monitoring 
Equipment for the Assessment of Cardiar Performance Before 
and During Anesthesia." 

And then beginning at pages 86 and following, a list of 
technical exhibitors which included such companies as Perkin- 
Elmer, I believe General Electric, but your Honor can peruse | 
that at your leisure. 

In BOC RX 232, the Journal of the American Society of 
Anesthefologists, I invite your attention to a page -- 

I guess it is page 9, although not numbered, right at the 
beginning, {it contains an ad for Foregger Electronic ‘toni- 
toring Equipment. Four pages later, a blood pressure 
monitoring system manufactured by a company called Concept. 
Pages 40 and 21, Hewlett-Packagd and Blo-Marine Industrics 
monitoring equipement, respectively. 


P..ge 25, temperature monitoring equipment manufactured 


by Arbrook. Page 39, monitoring equipment manufactured by 
@ company called Burdick. 
Page 47, tracheostomy tubes from a company called 


Extracorporeal. Page 53, a Volumeter manufactured by North | 


American Drager. Pages 64 and 65, equipment by various 


companies, Cincinnati Sub-Zero Products hypothermia equipment, 


equipment made by Robert Shaw Controls, the thermostat 


people, I think. 
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Page 73 monitoring equipment, I believe from someth inp 
called Cardio-Pulmonary Instruments. 

Finally, the inside back cover, something aalled the 
Datascope, monitors EXG and pulse wave. 

MR, THURMAN: Your Honor knows our position on this. 

I suppose respondents purpose for reading this into the 
record is to have i+ doubly in the record so it gets double 
weight. i would think we can point out the page and your 
Honor can read it. 

JUDGE BARNES: Well, it is very helpful to me what he 
thinks is important in this thick book. For all I knew he 
wanted me to read the articles in here. 

MR, KAPLAN: God forbit. 

JUDGE BARNES: It is helpful. 

MR. THURMAN: J would think everything is important that 
is put into evidence. 

MR, TOPKIS: Not on the basis of experience. 

BY MR. KAPLAN: 

Q Kow, inviting your attention again to Commission Exhibits 
316-A and looking at the products in the lttered categories 
here, are any of those categories interchangeable in their 
functions with the others? 


A Well, I have to answer your question by putting it this 


way: I don't think you can interchange an airway for a 


vaporizer nor can you interchange a vaporizer for an 
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anesthesia cart. You can't exchange an anesthesia cart for 
an endotracheal tube, They each have a very specific functio 
Q Do changes in the price of any one of the items on page 
316-A or Exhibit 316-A effect the demands or the supply or 
the price of any of the other items, except insofar as they 
may be components of the anesthesia machine? 

A Yes, I think that has to be qualification. “here you 
are talking about some of these items which are components, 
obviously, the change in components could possibly change 

the priee of the total unit. Other than that I would Say no. 
I don't think there is much relationship between the pricing 
of an endotracheal tube and the pricing of an anesthesia 
sheild or between a disposable breathing circuit and the 
price of a vaporizer. 

6) Are you familiar with the terms respiratory care and 
repiratory therapy, inhalation therapy, oxygen therapy? 

A Yes. 

Q And could you describe what you understand thoseterms 

to mean and the relationships, if any, between them? 

A Using the term "repiratory care," first of all, that is 
the particular specialty in medicine which is concerned with | 
the overall well being of the patient from the respiration 
point of view or from the breathing system point of view. 
That is a broader term as used today to describe the field 


which, a number of years ago, was called oxygen therapy, 
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inhalation therapy and so forth. Today it is called 
respiratory care, respiratory therapy. It encompasses a 
great deal more than it did at one time. 

MR. THURMAN: Your Honor, I would like to bring your 
Honor's attention to, if this witness would get up and start 
talking about legal terme and what the law meant, I am sure 
everyone in this room that is a lawyer would take exception. 
They would take exception as he is not qualified. I think 
the pride in the profession of medicine, you have to have 
a license to practice medicine and they would take the same 
exception for a layman to get on the stand and say what this 
means in medical terms. 

JUDGE BARNES: If Mr. Cosgrove was a manufacturer or 
publisher of a legsl publication he could certainly get up 


and testify with a great deal of authority as to how the 


books were developed and how the keynotes were made and what +- 


how they published textbooks on wills and they have different 


textbooks on real property. He coulitestify to that and he 
is doing the same here, 
MR. THURMAN: I don't think he could talk about 


res judicata or the last chance doctrine ~- 

MR. KABALN: We have all learned about papercraft. 

MR. THURMAN: This has nothing to do with the equipment 
he is making. He is describing a medical tern, 

MR. KAPLAN: I think the question I asked was what this 
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witness understood those terms to mean. 

JUDGE BARNES: That is correct, and that is what it means 
to a man in the business of selling equipment. 

MR. KAPLAN: I might add, by the way, your Honor, that 
Exhibit 316-B which is, after all, the subpoena that 
complaint counsel sent to companies, asked them to give their 
total sales of all inhalation therapy equipment. Now, if 
they didn't know what inhalation therepy equipment is and 
if they had no idea about that, I ask that we strike from 
the record the return from the exhibits and strike that. 

MR. THURMAN: Repiratory care wasn't mentioned in that. | 
Lf he has a section in his company pertaining to repiratory | 
care, I .< 1c have no objection to him saying what that | 


applies to. There is a section in their catalog as to 


inhalation therapy, certainly he knows what inhalation therapy 


is. He is not talking about inhalation therapy equipment 
and he is not talking about equipment. He is talking about | 
what a term means, what a medical term means. The best | 
source is from a medical doctor who has had many years of 
training. 
JUDGE BARNES: We will let you proceed, ‘tr. Kaplan. 

MR. KAPLAN: I have no intention, of course, of going into 
the medical aspect of this. 
BY MR. KAPLAN: 


Q You have sold equipment in that general area that you 
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: have just talked about for son years, J] take it? 


A That is correct. 

Q For how long? 

A I would have to say ever since I came efth Ohio Medical 
Products, which is 23 years, and the product line was there 
when I arrived, so they had to be selling it before that. 

Q Now, I think we can make somewhat faster progress with 
this part of the subpoena or this stipulation. 

There are a number of items here described as reppirators 
of one kind or another, pediatric respirator, a general 
medical respirator, and so forth. In general terms, what 
are respirators? 

A A detice that is used on the patient who is having 
respiratory difficulties. The purpose is to aid him in 
breathing. Nowmally it is for longer periodsof time than 
just a few minutes or an hour. 


You are talking about frem a day to a week to even 2 


Is it the same thing as a ventilator? 
A No, it isn’t. A ventilator ae used in the medical 
profession is identified with anesthesia, it is an anesthesia 
ventilator. Its paramters or its function are more limited 
than the respirator. 
Q I noticed this pediatric respirator item, is that 1 


specialized piece of equipment for children? 


2ar7 
A It is simply a scaled-down version of an adult 
respirator to take care of the very small volumes and the 
very highly sensitive circuits that are required for the 
distressed newborn or a distressed pediatric. 
Q Who else makes pediatric respirators besides Ohio? 
A Bourng is the other one in this country. 
Q Now, prior to 1973, did Ohio sell respirators other 
those manufactured by itself? 
A Yes, we sold a respirator that was manufactured by 
Monahan Company of Denver, 
Q And do you still do so? 
A No, we do not, 


q Now, what are nebulizers and humidifiers? 


| 
A They are devices which will generally hold water, which 


is added to the therapy being administered to the patient, 
either oxygen or air, to humidify the air or oxygen going to 
the patient so the mucous membrane of the throat and 

pharanx aren't dried out. 

Q Do they have anything to do with the administration of 
drugs, either one of them? 

A They can have, There are certain types or modifications 
of some others in which you can introduce a medication device 
to it so you can have not only humidity but you can have 
medication as well, 


Q Are humidifiers and nebulizers used in conjunction with 
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any other kinds of equipment? 
A Other kinds of equipment other than what? 

Not other than what, but other than standing alone? 
A Yes, they are used with oxygen tents, they are used 
with respirators, they can be used for medication purposes 
with IPPB equipment, 
Q Now, am I wrong in thinking that when I was a child 
perhaps when I had a cold, I had a room humidifier in the 
room somet ines? 
A Yes, 


I am wrong or am I correct? 


Yes, youre right. 


Q Now, are room humidifiers for some range of application | 


competitive with the humidifiers that you sell? 


A They are a form of producing humidity which, sometimes 


is prescribed by the physician. 
Q Are you familiar with hand buib nebulizers? 
A Yes, 


Q What is that? | 
| 


A It is simply a small hand-held device which will deliver) 


medication to the patient either prese.ipcion or non- 


ry 
? 


prescription. 
JUDGE BARNES: Do you sell these 100m huaidifiers or 
bulb nebulizers? 


THE WITNESS: No, sir, we don't, 
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Q Can you @11 us some of the companies who manufacture 
the hand bulb nebulizers? 
A Breon, Riker, Winthrop, those are three I can think of 
offhand. All of whom are pharinaceutical houses, 

What about Devilbiss, do they make one? 

Yes, 

Do they make any other kind of nebulizer? 
A They make an ultrasonic device. They make a whole 
range of various types of humidification equipment used in 
the hospital field but they are best known for their ultra 
sonic nebulizer. 

JUDGE BARNES: Let's take a ten minute recess. 

(Recess. ) 

JUDGE BARNES: On the record. 
BY MR. KAPLAN: 
Q Mr. Cosgrove, I show you Commission Exhibit BO, and 
beginning at page 330-E, pediatric respirator, I would like 
you to go down this list right through the end of the 
exhibit and state whether each of these products is used 
for the administration of gas for therapeutic purposes. 
A Pediatric respirator, yes, it is. 


General medical respirator, yes. 


Cystic fibrosis nebulizer is not used for what we would 


call respiration therapy. 


Deluxe heated nebulizer, yes; oxygen humidifier, yes, 


High volume nebulizer, yes. Deluxe nebuliger, yes. 
Lytport I, yes. Lytport TII, yes. Emergikit il, yee, 
Panel mounted resuscitator, yes. Demand Back-Pak resusicator, 
yes. E & J Back~Pak resuscitator, yes. Hand resuscitator - 
Adult, yes. : 
Neonatal Intensive Care center, portion of it are for the 
administration of gas. Hand resuscitator - Pediatric, yes. 
Portable emergency Oxygen units, yes. Hope emergency 
resuscitator, yes. 

Cylinder trucks, I would have to say that is indirectly, it is 
something for the conveyance of cylinders iiself, 

Kreiselman stands and earts, yes. Bassinets, yes. 


Pipeline resuscitators, yes. RIA-state, yes. icro Dapters, 


yes. Emergikart, yes. Inhalation therapy delivering tube, 

yes. Disposable, pediatric and adult face masks, yes. 
Disposable K-S masks, yes. Permanent Midas masks, yes. | 

E & J Midas masks, yes. Inhalation therapy flowmeters, yes. 
Nasophardyngeal catheters and cannulae, yes. Oro- | 


pharyngeal airways, yes. Bottles, 800 ec unbfeakable, no. 


| 
Overflow safety trap with regulator fitting, no. Overflow 


safety trap with adaptor fittings, no. Adapters and fittings, 
I would have to say here it is a rather broad category, all 
of it is associated with respiratory therapy but certainly 
not directly. 


Q When you say not directly, do you mean directly non- 
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associated with the administration of gas for therapeutic 
purposes? 

A It is something that might be affiliated with the equip- 
ment in some way, Yokes, handscrews and valves, indirectly, 
much the same as adapters and fittings. 


’ 


Q When you say “indirectly,” what do you mean ? 
A You need handscrews and so forth to open cylinders. 
You need yokes to mount a cylinder of gas. So I would have 
to classify it with adapters and fittings. 
Q Is it actually used to get the gas into the patient? 
A It is part of the total yoke, yes. 

‘Pndicnns respirometers, in the context in which you 
have deecribed it, we would have to say no. It is a means 


of measurement but it isn't something which is actually a 


part of administration. 


Bacteria filters, yes. Tracheotomy tubes, yes. 


190A Care-ette, administration of gases are part of 


the overall system in this particular case. 


Q Does it do other things? 


A Yes, 

Q What else does it do? 

a It provides a clean etmosphere, humidity and warmth 
to a newborn infant. 


Q Is it always used to administer gas or is it sometimes 


used for other qualifies you have described? 


{| 
| 
i 
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A It could be used for sowe of the other purposes I have 
described, 
9 Ie that also true of a neonatal intensive care unit? 
A I believe I mentioned that it had other applications. 
This may be one of them. 

MR. THURMAN: Your Honor, we have two copies of an 
exhibit and page 6 is missing from both of them. We woul 
like to borrow a page 6, if we can. 

MR. KAPLAN: Come over here and stand here. 

A X-4 incubator, again, it has other purposes than just the 
administration of gases, but it has a potention for the admini- 
stration of gases. 

X-P incubator, Servo-care incubator -- 


Q Do all the incubators perform the same functions as the 


» 


Care-ette you described before? 


A Yes, they are modifications on the incubator principle. | 


Model 350 tent, yes. Model 351 tent, yes. Pediatric 


mist tent, yes. Pediatrial aerosol tent, yes. Hand-E-vent 


with compressor, yew. Hand-E-vent pipeline model, yes. 
Hand-E-vent cylinder model, yes. 

Q Is a hand-E-vent an IPPB device? 

A Yes. 

Q While we are on that subject, are you familiar with the | 
Riker Medi-haler about which there has been some testimony 


in this trial? 
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Yes. 

Are there other products aimilar to the Riker Medi-haler 

which you are familiar? 

Yes, there are several other models on the market. 

Who are the manufacturers of those? 

Mine Safety. 

Any others that you can think of? 

No, 

Does Winthrop Laboratories -- 

I mentioned them before, yes. 

Brion? 

1 mentioned them before. 

Fine. 

3000 System, no. You were specific in mentioning 
therapeutic. 
Q That is right. 


Now, have we come to a group of products which is used 


for some purpose other than the direct administration of gas i 
| 


A Yes. 


Q What are the products in that group and what do you 


refer to the group as? 
A This is what we call a pulmonary function testing 
equipment. 


Q Before we get into that, waat are the products on 


this exhibit that fall into that category? 


A The 3000 system, 2822, 2200 systems, 2300 systeus, 


A 
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DLCO system, 842 Spiremeter. ode) 410 CU absorber. 
Model 600 pneumotachs. Model 700 gas analyzers. Modei 
840 spirometer, model 910 integrator. Pulmo-Digicomp. 
Normal valge indicator, model 22- I'msorry, Model 822 
spirometer, readout devices, data displays, and that is the 
end of that category which we classify as pulimonory function. 
Q What is pulmanory function equipment? 
A It is a whole series of products which will analyze the 
sung function to determine the impairment of the lung or 
the patient's ability to properly exchange gases in the lung | 


and by using various types of this equipment that I just 
| 


mentioned, you can determine the severity and type of supair~ 


ment sO you can come up with a measurement of therap:. | 
| 


Q Is it marketed to the same group of physicians, priest 


speaking, as other equipment you have been discussing, the 
therapy equipment? 
A Yes. 


Q And are the methods of marketing and promotion and so 


forth, similar? 

A Yes, we have to break it down. 

Q Are they advertised in the same media? 

A No, they are not, necessarily. They can be. There is 
a crossover here between the rest of the respiratory care 
products and this. This particular group of products are | 


going to a little more specific group of physicians interested 
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in respiratory care, The diagnosis respiratory products. | 


} 


Q Is the equipment shown at the same trade shows, some of 
them? 

A Some of them, and some of it. Certain itews are shown 
at the respiratory care meetings, some are shown at other 
types of meetings. 

Q Now, pick up with the list where we left offf and the 
question for the record is, whether the equipment that you 
discuss is used for the administration of gas for therapeutic 
purposes. 

A Servo power pak, no. Power pak transport, no. Acces- 
sories - Transport, our classification is the transporting 
device, a cart device for a transport incubator and it is 
certahly not connected with the administration of gas. 

Overhec shelf$ no. Gas service console, it is, only 

to the extent that is is an overhead means of delivering the 
gas in a premature intensive care area, It is installed 

in the ceiling and it provides oxygen and various other 
services to incubators. 


Q Ig that part of a medical pipeline system? 


A That is correct. 
Phototherapy shelf attachment, no. Miscellaneous 


incubator parts, no. Miscelansous oxygen parts, miscellaneous 


| 


industrial resuscitator parts -- | 


Q What is your answer on oxygen? 
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A Yes. I'm sorry. Miscellaneous resusitator parts, yes. 
Cylinders industrial, I would have to say no. It is simply 
nm container for gases. 

Oxygen therapy regulatore ~ith Bourdon gauge, yes. 
Nebulizer heater, yes. Oxygen regulator with PC flowmeter, 
yes. Humidipump. that is a device which provides compressed 
air for various items that were mentioned above, It is a 
means -- it does actually produce the gas that is being de- 
livered to the lung. 

High pressure air compresser, I guess it falls in the 
same category as the above. 

Neonatal accessories, only that they are connected with 
incubators. 1 can’t tell by the category whether they are 
associated with the oxygen administration portion of the 


incubaoors and so forth or not. 


Q Fine, thank you. 

MR. THURMAN: Your Honor, our copies, as I say, do not 
have page 6. We were not observant enowch to notice that 
we d&d not have a page 6. T notice by our markings on the 
document, CX 330-A through G which would not include page 6, | 
So, if the copy went into the record and did not include | 
page 6, we would respectfully submit that a copy should be 


put in the record in that narticular exhibit. 


JUDGE BARNES: All right. You will be responsible for | 


checking the docket copy thea and substituting the proper 


exhibit. 

BY MR, KAPLAN: 

F Mx. Cosgrove, do you market -- let me preface that. 
Let us refer to the equipment you just read off other 

than the pulmonary function equipment for the moment as 

inhalation therapy equipment for our purposes here today. 
Do you market that through dealers or directcly or 

both? 

A Both. 


Q Are there companies in the field who do it all one way 


er the other? 


| 
| 
| 
| 
| 
| 
| 


A No. I would say all the companies in the field eicher 
market it directly or through dealers. 

Q I am not sure you understood what I said. I said are 
there companies who market exclusively through dealers or 


direct. 


A No, they sell either through dealers or direct. In 
other words, they use both means. 
Q All of them? 


A Yes, 


Q Is that true in the anesthesia field as well, or are 
| 


there companies in the anesthesia field who market exclusively 
through dealers or exclusively directly? ! 
MR, THURMAN: I think he ought to ask him how they do | 


it rather than testifying himself, 
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a JUDGE BARNES: I think he is getting very spec 
Perhaps this question is proper in the way it was asked. 

Do all manufacturers use both ways? 

THE WITNESS: Not all manufacturers, your Honor. There 
are some cases where -- 


| A You asked about anesthesia? 


| Q Yes. 
a | 
I THE WITNESS: There are some manufacturers who go only 
‘ 9 
| through dealers. 
10 | 
Q Can you think of any offhand? | 
a 
Po No, I can't. | 
12 | 
(8) Now, have firms entered the last 10 years the product for 
13 
of inhalation therapt equipment as we are using the term her 
14 
now? 
15 
A Yes. 
16 
Q How many? | 
17 | 
A I don't know. According to our category of inhalation | 
18 
manufacturers and suppliers, there are a total of something | 
19 | 
like 59 companies in the market today and a number of them 
20 
21 
Q Have any gone out of the business in the last five years? 
22 


A Not to my knowledge. 


| 
have been recent entrants but I cannot give you another. 
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0 Have companies entered the manufacture of anasthetic 
equipment and accessories or one or the other in the last 
five years? 

4R.', HURMAN: As I recall, that question has 
been asked and answered previously in this record. 

MR. KAPLAN: Accoridng to my notes, your 
Honor, it has not. 

If it has been answered, I apologize but we 
could spend less time if we just got the answer. 

JUDGE BARNES: Yes. 
A Have there been any companies that have been 
manufacturers of anesthesia equipment or accessories 
that have entered the market in the last five years? 
Q Let's take ten years. 
A Yes. 
Q How many of those? 

and 
A Drager # Dupaco, 
Q In answering have you directed your attention 
to anesthesia m achines? 
A Yes. 
Q Have companies begun manufacturing anesthesia 
accessories in the last ten years? 

Yes, quite a number of them. 
Can you estimate for us how many? 


No. 
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Q Have any companies left that field in the United 


A I dan't think I can answer that. 
Q Inviting your attention to Exhibit 316B, Commission 


Exhibit 316B, the second page of the commission subpoena 


States in the last ten years? 


specifications, I will ask you the same questions I asked 
with respect to the page. 

First of all, are -- looking first at the 
lettered categories, are any of those categories of 
equipment suitable for any other categories? 
A The only area where there might be some substitution, 
where it would be possible to tellfrom this one between 
letter A -- 
Q Wentilators and so forth? 
A Yes -- No, I withdraw that. 

I was reading this as other respirators. 
I would have to answer no. 
Q Now, do changes in the price of any of those 
lettered categories cause changes in the demand, supply 
or price levels of any of the other categories except 
iusofar as they may be components of larger pieces 
of equipment? 
A The oniy possible area might be whereyou are going 
to group a number of these products such as oreforengeal 


or nasoforengeal, other types of aireays and so forth, 
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that possibly pricing up or down on one of those may 
have effect on the balance of one of those particular 
products. 
Q That is where they are grouped? 
A Yes. 

There is a certain grouping in here of these 
categories. 

Q What is the grouping that you are referring to? 
A Catheters, airways and so forth, tracheotony 
tubes, they seem to represent a Single category within 
here. 

Possibly theremight conceivably be companies 
that are manjfacturing a whole line, offering that whole 
line of products and it could be possible that they 
would --the pricing on one could have some effect on the 
other. 

Q As far as youknow is that true or not? 


A As far as I know -- I would have to answer it this 


I don't know that it is true. I am just 
Surmising that it could be. 


JUDGE BARNES: The disposable and reusable, 


the prices - the pricing of one might affect the sale 


of the cther? 


THE WUTHESS: Yes, 
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There obviously is a relationship between the 
price of a reusable and an -- a disposable item anywhere 
in this line. 

Obviously, if the price of the Cisposable goes 
too high, it starts to become more economical for the 
customer to buy the reusable, obviously, and the reverse 
is true. 

If the disposable goes down, they might go 
from the reusable to the disposable and I think the same 
ting holds true for those products here. 

Q Apart from that grouping of products you just 
testified about, catheters and airways, are there any 
other areas on that Exhibit 316B where there are pricing 
relationships that are -- 

No. 

Do you advertise your therapy equipment? 

Yes. 

And in whatmedia do you advertise then? 

Through several of the mapr journals, respiratory 

the Journal of Inhalation Therapy Technology. 

I believe they just changed the name of their 
journal. 

Thoe are the two major journals in the area 


of respiratory care. 


Q Arethere other journals with which you are familiar 


in that field? 

Those are the two major ones I am familiarwith. 
Q Mr. Cosgrove, I show you BOCRX 230, 231, 287, 248, 
249, 250, 251 and 252 and ask you if you are familiar 
with those publications. 
A Yes. 

One is Respiratory Care, which I mentioned 
and the other one was Inhalation Therapy Journal which 
is -- which has been updated in terms of nane. 

They renamed it since the date of that issue. 

The third one, Respiratory Therapy, I think 
is the substitution for the earlier one, Inhalation 


Therapy. 


So what we are looking at are the two major 


journals I have described, 
Q Now, do -- have -- do Ohio and other firms selling 
inhalation therapy equipment advertise in those 
journals from time to time? 
A Yes. 

MR. KAPLAN: Your Honor, I offer them in 
evidence, 

BOCRX 230, 231 and 247 through 252. 

JUDGE BARNES: ANy objection? 

MR. THURMAN: Well, yes, first, thepurpose. 


I would like to know what the purpose is. 


a 3$1lbs5 
2394 

We would stipualte that they advertise in 
these journals. 

JUDGE BARNES: Well, who is "they"? 

If you would sit down, you probably could 
have stipulated three quarters of the case. 

MR. KAPLAN: There is no secret about the 
prupose. 

It is the same purpose that we offered the 
other journals for. 

While I might call your attention to one or 
two of these right now, we intend to submit in the brief 
a list that at the moment runs some 20 pages, simply 
listing names of companies manufacturing or advergising 
products in this field as to which there is no sales data 
in this record. 

In short, we think complaint counsel have 
failed to prove no market here at all. 


M R. THURMAN: What does that mean? 


They put an advertisement in there. They might 


be selling through Ohio Products or something like that. 
MR. KAPLAN: If Mr. Thurman is bent on th-s, 

we can take the witness through that 15-page list and ask h 

as to each company whether he knows whether they manufactur 

or not and what products. 


I thought in the interest of time we would 
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do it this way. 

If Mr. Thurman insists, there is always the 
long way. 

MR. THURMAN: I don't know if that would be 
admissible. 

The witnesses are from companies who do this. 
We called people from everybody in the gases market. 

We could call one person and have them testify 
as to wht all these companies did. 

We could call Linde and have him tpstify -- 

MR. KAPLAN: Youcalled Linde and asked them 
what per cent of the market the top four had and what 
per cent the top eight had. 

I don't know how in the world they knew any- 
thing about that if they didn't know what their competitors 
were doing. 

We objected to it and we claim it is error. 

JUDGE BARNES: Just because Mr. Thurman 
said, just because there is an ad in here, it will 
have very little meaning in the over-all case. 

I think what you should consider doing is 
getting the sales figures of these people in the 
record, whether they are manufacturing t-eir own or 
importing or merely distributors. 


Whether their sales are substantial or not 
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this is something I would not know by looking at the 
magazines. 

I can receive the magazines for whatever 
they are worth. 

I think they hav some relevance to the case 

MR. THURMAN: Are theee the two magazines 
on which the witness spoke? 


It seems like there are more than two to 


JUDGE BARNES: He har Respiratory Therapy, 
Respiratory Care and Inhalation Therpay. 

Those are in this group of magazines. 

MR. THURMAN: It seems to me like one each 
would suffice. 

I don't see why we need a bunch of magazines 
in the record. 

JUDGE BARNES: I will receive in evadence 
Respondent's BOCRX 230, 231, 247 through 252. 

(Documents referred to marked Respondent 
BOCRX 230, 231, 247 te 252 in evidence. ) 

MR. KAPLAN: Your Honor, I will just take 
a sample of some of theseads from those journals and ask 
witness about then. 
BY MR. KAPLAN: 


Q Are you familiar with Bendix Corporation? 
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A Yes. 
Q Do they manufacture equipment for the administration 
of oxygen? 
A Yes. 
Q Are you familiar with Blout, Inc.? 

Yes. 

They manufacture nebulizers? 

Yes. 

Are you familiar with Bivona Surgical Instruments? 
A Yes. 
Q Do they make something called a Kayman Wilkinson 
tube? 
A Yes. 
Q What is that? 
A It is a specially designed tube for the administration 
of either inhalation therapy or it can be used in anesthesia. 

What makes it unique and different is that it is 
made out of a special silicone material. 
That is their main expertise. 

Are you familiar with the John Bunn Company ? 

Yes. 

They make oxygen tents? 

Yes. 

and 
Are you familiar with Everes tag Jennings? 


Yes. 
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They make IPPB machines? 

Yes. 
Q Do they make other products in the medical field, by 
the way? 
A Yes. 

They are originaily in this market in 

wheelchairs and stretchers. 

Would you call them a substantial company? 


Yes, very. 


Yes. 


Do they make blood-gas monitoring equipment? 


© 
A 
Q Are you familiar with General Electric? 
A 
Q 
A 


Yes. 

MR. THURMAN: I think properly he ought to ask 
him what they make. 

JUDGE BARNES: If he asked what General 
Electric made we would be here for an hour. 

MR. THURMAN: In the relevant areas. 

MR. KAPLAN: For your Inofrmation, Mr. Thurman, 
I am directing my attention to products advertised in 
Bhese journals as to which you expressed some doubt -- 

MR. THURMAN: I hate to harp on this. 

I can sit up there and could have seen that 
journal, and say yes, they do this. 


Whatdoes that add to this record? 
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JUDGE BARNES: I think Mr. Cosgrove has 
seen it more than just in the journal. 

MR. THURMAN: Hehasn't stated that he has. 

JUDGE BARNES: Youcan ask him on cross- 
examination. 


I think I told Mr. Kaplan a little earlier 


that I am not sure how much this is really adding to the 


record. 


We don't have any sales figures. 
MR. KAPLAN: I don't propose to go much 
longer, but as far as sales figures, it seems that 
it is complaint counsel's b urden to prove what the market 
Share is. 
JUDGE BARNES: All right. 
Are you familiar with LKW Medical? 
No. 
Are you familiar with Engstrom? 
Yes. 


What do they make? 


A respiratecr. 
Are they sold in the U.S.? 


Yes. 


Are they made in the U.S.? 
I think they are Swedish. 


Have you ever heard of Liquid Carbonic? 


&’ 317ze 


Yes. 
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Do they make anesthesia or respitatory care products?| 


| 
They have a complete line of then. | 


Lytton Medical-Electronics. 
Are yo. familiar with that firm? 
A Yes. 
Q Do they make monitoring equipment used by 
anesthesiclogists? 
A Yes, plus a number of other things in the medical 
field. 


JUDGE BARNES: Do they have a trade name they 


THE WITNESS: No. 


They manufacture and distribute under thier 


They are in the inhalation therapy and respiratory 
care field, and they do sell a certain number of products 
in the anesthesia field. 
Q Are you familiarwth -- 
MR. YOUNGWOOD: Would the reporter read 
back the name of the compan y after Liquid Carbonic? 
MR. KAPLAN: There wasn't any. It was 
Lytton Medical. 
Q Are you familiar with Mine Safety Appliances? 


A Yes. 


What do they make in this field? 

IPP® equipment. 

They make IPH equipment? 
A Yes. 
Q Minnesota Mining and Manufacturing, do they make 
any equipment in the fields we have been talking atouz 
today? 
A They make disposable tubing. 
Q Teledyne Analytical Instruments, are -ou familiar 
with them? 
Yes. 
What do they make? 
Various types of monitoring and measuring devices. 
Are you familiar with Victor Medical Products? 
Yes, but not that well. 
Are you familiar with a company called Stephenson? 
Yes. 
Whatdo they make? 


A respirator. 


A 
o. 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


T think in the exhibits in this case there has 
been some reference to something called Entonox. 


De vou know what that is? 


It is a mixture of oxygen and nitrous oxide, 


in about a 50-50 prepertion, that is premixed in a 


cylinder and administered for midwivery. 
Q How is it manufactured? 

Deyou know? 

JUDGE BARNES: For midwivery? 

THE WITNESS: Yes. 

JUDGE BARNES: That is not a very big field 
in this country. 

THE WITNESS: But it is in Great Britain and 
actually, it is a product that is used in Great Britain. 

Who makes it in Great Britain? 


British Oxygen. 


Yes. 


Q 
A 
Q Is it a patenéed process? 
A 
Q 


Did you have some communication with BOC about ehat 
patent at some point? 
A Yes. 
Q What was the nature of that communication? 
A They asked us if we would be interested in 
preparing the mixture and marketing it on the American 
markte with appropriate royalties to then. 
Q Was a patent license discussed? 
A Yes. 
Q Was there any discussion between you and BOC 
about you buying Entenox in England and importing it 


into the U.S. for sale? 


A No. 
Q You mentioned some reritators which -- when you 
read off from Exhibit 330. 

Do you recall that? 


A Yes. 


| 
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Q To whom are they sold, what categories of customers? 
A Wel], two broad categories, one would be to the 
hospitals and the other woulé be to what we call the 
fire and safety field. 
Q What do you mean by fire an d safety field? What 
kind of custaers are involved there? 
A Ambulances, emergency safety squads, emergency heli- | 
copter units, in-plant sales where they use the device 
perhaps in an area where they are working with nocuous 
and toxic materials. 

That is generally the nature of the product 
sales. 
Q Are your -- all of your rescusitators promoted and 
marketed to both markets equaily or is one or the other 
directed to -- 
A Are you speaking about the hospital cr fire and 
safety or within one of those two? 
Q Two -- the two categories. 
A Well, as far as the hospital, we promote and markét 


through the appropriate journals. 
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We show it at the hospital meetings and 
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other appropriate specialty meetings. 
We sell it either on a direct basis or through 
dealers. 
In the case of the industrial version, ! 
will call it, or the fire safety field, we will 
advertise through the appropriate industrial journals. 

We market strictly through a group of dealers 
throughout the country who are selling other equipmentthat 
would normally be sold. 

For instance, fire hoses, back packs, air packs 
and so on. 

Q Are those dealers the same or different fromthose 

whom you market through -- 

A Very different. 

Q Is one of -- or the other of the rescusitators listed 

on Exhibit 330 marketed to that police safety clientele 

in particular? 

A Yes, the ones that wecall Lytport 1. The Lytport 3, 

the demand back pack resuscitator, E&J back pack 
resuscitator. 

Those are the major items that would be 
sold in the fire an dsafety field. 


Q I see. 


JUDGE BARNES: Of those that you have just named, 


do yeu sell the sameones to the hospitals? 
THE WITNESS: ‘Your Honor, it is actually a 
variation on them. 


They are used in a different manner. The 


same principle might be involved but it may be packaged 


in a bos. a container which makes it very portable and 
which the fireman, the rescue squad, can move rapidly to 
the scene of a disaster as opposed to a hospital where 
perhaps you don't have to transport the cylinders 
themselves becase you have piped oxygen readily available. 

MR. KAPLAN: I have ro further questions. 

MR. NICKEL: Your Honer, you indicated 
yesterday that the Jencks Act requirements are a two- 
way street and at this time I would like to ask for any 
Jencks materials that counsel may have for this witness. 

MR. KAPLAN: Your Honor, there are some 
communications between Cosgrove and our office. 

Some are in writing and we decline to produce 
those on several grounds. 

First of all, we are jointly in this case, 
defendants with Airco. 

Airco's attorneys and we have been working 
jointly in defense of this action and communications 
from Mr. Cosgrove te our office are covered by client- 


attorney privilege. 


aire 
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If your Honor would care I would cite for 


that proposition, Rule S507B of the proposed rules of the 
federal evidence and I can cite case law to the effect 
that client of one defendant can communicate in a joint 
defense situation in a privileged matter with coumsel 
for co-defendants. 

Further, as your Honor knows, we took 
exception yesterday with respeét to the application of the 
Jencks Act and finally, whatever communications thare 
are in writing between Mr. Cosgrove and our office 
are material prepared in anticipation of litigation and 
are privileged for discovery with respect to Rule 26 
of the rules of civil procedure and the principle of 
Hickman against Taylor. 

JUDGE BARNES: Of course, I don't think they 
are privileged. 

That went out with the Jencks statute that 
was passed. 

Rule 503 is the attorney-client privilege. 

MR. KAPLAN: That is correct, your Honor. 

p¥ivilege may be claimed by che client and 
they have to be communications seeking legal advice, 
which I think is at minimum,the communicationsshould be 


shown to me. 


MR. TOPKIS: We would make production to your 
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Honor but I would hope that we are doing that without 2407 
waiving the point that the Jencks Act is a two-way 
street. 

MR. KAPLAN: And without waiving the attorney- 
client privilege. 

I call your attention to the case of 
Hynudee versus the U.S. 355 Fed. 2nd 183, which held that 
a communication from one defendant in a lawsuit, 
a criminal case in that instance to an attorney for a 
co-defendant was privileged, U.S. Court of Appeals for the 
9th District -- 9th Circuit. 

JUDGE BARNES: Ail right. 

Are these in Mr. Cosgrove's handwriting? 

MR.KAPABAN: I am not sure. 

Mr. Cosgrove, are these enclosures in your 
handwriting? 

THE WITNESS: They are not. 

JUDGE BARNES: Did you prepare thse? 

THE) WITNESS: No, I did not. 

They were prepared by employees of Ohio 
Medical Products. 

MR. KAPLAN: They were preparedfor the defense 
of this action? 

THE WITNESS: Yes. 


JUDGE BARNES: I don't think there is anything 


| 
| 
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that would be of any help to complaint counsei in any 
event so I will return them to you. 

MR. KAPLAN: Thank you, your Honor. 

CROSS- EXAMINATION 

BY MR. NICKEL: 
Q Mr. Cosgrove, prior to today, did you attend any 
the hearings in the case? 
A Yes. 
Q What days did you attend? 
A I can't give you the dates but I attended what I 
call the medical portion of the government's case and 
the testimony that was given yesterday. 
Q Do you recall which witnesses you heard testify? 
A Which day? 
Q In Washing ton. 
A The complete testimony of the medical portion of 
this case. 
Q B eginging with Mr. Schreiber? 
A Yes. 
Q _Do you recall hearing the testimony of Dr. Hedley 
Wh} te? 
A Yes. 


Did you hear the testimony of Dr. Carpick? 


Q 
A Yes. 
Q 


Do you recall attending the hearings that entire 
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week that those gentlemen testified? 
A Yes. 
Q And you attended the hearings here in New York 
yesterday? 
A Yes. 
Q Have you read any of the transcripts of the 
testimony given in this case? 
A No, sir. 
Q How does Ohio Medical Products go about introducing 
a new item of equipment in the inhalation anesthetic 
equipment and accessories field? 
A First of all there is a certain amount of training, 
depending on the product itself, its complexity and so 
£ rth. 

A certain amount of training that is done for 
eur own salesforce. 

A similar program could or would be established 
for our dealers if it is going to be sold thorugh a 
dealer. 


Appropriate journal advertising is prepared and 


an appropriate convention display materials are prepared 


if we decide to put it through -- let's say, introduce 
it at a convention. 
Q How would Ohio Medical Products go about 


manufacturing a new item? How would they design it and 
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manufacture it? 


A You asked me two things here, one about the design 


and one about the manufacture. 


Q Let's start with the design. 

A Well, the desing is, of course, the rsult of work 
done with the particular customer or application in 
question. 

To determine what the real demand, the real 
need is and finally what the configuration of the product 
should be. 

Our development group goes thorugh verious 
phases in which the product is prototyped along which 
costs are continually monitored. 

Then the prototype is usually tested in the 
field by selected clinical investigators, people that 
will do this sort of thing for us. 

After the design has been frozen, the 
appropriate tooling is prepared, drawings. 

Our economics which must accompany it are 
updated again. 

A pilet run is then run through our pinn:. 
that is to prove out your production toolirg and so 


forth and after certain modifications to production 


tooling and other modifications which may become apparent | 


at that time, the product is put into reguisr production. 
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Do you have a research and development group? 
Yes. 

Q What role would they play in the design of a 
particular piece of equipment? 
A They would be involved in interpreting the customer 
or the product need into the hardwear itself. 

They would take the information develpped 
by our marketing group and, working in conjunction with 
them, would finalize the design of the product. 
Q They would be working with the medical personnel? 
A Yes. 

In most cases we work very closely with the 
medical field in the design of the product. 
Q Do you have any medical personnel on your staff? 
A Not directly, no. 
Q Are the designs of your pieces of equipaetn 
normally proprietary? 
A I think theword normdly has to cloud my answer a 
little bit. 

There are some products which we design and 
market which obviously are proprietary. 

There are others which, perhaps are similar 
to something already on the market which is patented or 
patentable whichwe feel there is a market Sr and therefore 


we do not have a proprietary product. 


a 


| 


| 
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Q Do you hold any patentss with respect to your 
anesthesia machines? 
A Yes. 
Q What items do those patents relate to? 
A Well, there are quite a number of patents and 
I don't believe I could give you specifics on that. 
In other words, I don't believe that I can 
give you specific patents on particular items. 
Q What do the patents relate to? Do they relate to 
specific items? 
Yes. 
The design of specific items? 
You are talking about anesthesia now, yes. 
What type of tecynology is required in the 
intreduction of a new design of a new piece of equipment? 
MR. KAPLAN: Your Honor, could we just limit 
that a little? 
I am sure it depends on what type of equipment 
you are talking about. 
Q Let's start with anesthesia machines. 
A Well, there has been -- there has to be a gesic 
knowledge of gas dynamics, how gases react in a system. 


There has to be a knwoeldge of metallurgy because 


of the castings and so f eth thet are involved. 


This is nothing that is terribly unique 


or difficult to find. 
I think any graduate metallurgist could 
probably supply that part of the technology required. 
There has to be a knowledge of the action 
or the characteristics of some of the volatile agents we 
are working with at this time. 
Q How about the medical application of the equipment? 
A Yes. 
Obviously there has tw be a knowledge of that 
quite 
but we relygextensively on our contacts in the 
medical field, people in the larger centers, I am 
talking about the MD's now in the larger centers who 
work with us on the design of these products. 
Q Would your answer be pretty much the me with 
respect to vaporizers? 
A Yes. 


Q What companies in the U.S. manufacture and market 


inhalation anesthetic machines? 


s 
A We have Foregger, we have Dupaco, Frafer Sweatman, 


Harris Lake. 


Now, again I must ask for a qualification 


Are we talking about human anesthesia, dental, 
veterinary anesthesia? 


Q We will start with the human anesthesia. 
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A Now, you asked people that are manufacturing in 
this country. 

I would have to include Drager in that 
list. 
Q What companies marketing inhalation anesthetic 


equipment in the U.S. import that equipment? 


A Weli -- 
MR. KAPLAN: What kind of equipment? 
MR. NICKEL: I said inhalation anesthetic 
equipment. 
Q Human. 
A In the case of Drager, North American Drager, I 


believe they import some portions of their machines and 
the rest is made here probably, includign he fabrication 
of the chassis. 
Q Foriger -- North American Drager would be the 
only company marketing imported inhalation anesthetic 
machines for humans? 
A I believe so. 
Q You indicated that you make estimates of the sales 
of your competitors. 

What is the total sales of anesthetic 


m ahines in the U.S . in 1972 in your estimate? 


MR. KAPLAN: I object. 


At the outset of this case we specifically 
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addressed a question to complaint counsel as to whether 
there was going to be any effort or reliance on sub-markets 
in this case and the answer was an unqualified no, an 
answer which has shaped the whole course of defense. 

At this point to introduce that evidence 
dnto this record is highly prejudicial in light of that 
ar.swer. 

MR. NICKEL: My question -- my purpose in 
asking the questions to Find out the gentleman's knowledg 
of the preducts. 

He answered any number of aestions on the 
products. 

JUDGE BARNES: You may anwwer the question. 

MR. KAPLAN: I assume, your Honor, it is 
accepted exclusively for the purpose which counsel just 
stated. 

JUDGE BARNES: No. 


I am not going to accept that for any limited 


Y will just accept the answer in the record. 
Could you give me that question again? 
Q What is your estimate or Ohio's estimateof the 
sales and -- sales of anesthesia wachines in the U.S. 


in 1972? 


Wouldyou limit your arswer te human aachires? 
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Approximately $10 miliion. 
Q Of what amount, what amount 1s accomted for of the 
sales by Ohio Medical? 
A I am afraid that -- 
MR. TOPKIS: That is stipulated, I belicve, 


your Honor. 


MR. KAPLAN: That is in Exhibit 330, your 


JUDGE BARNES: It is in the record. 
I think this is in camera too, isn't it? 
MR. KAPLAN: Correct, your Honor. 


Q What amount of the $10million is afcounted for the 


sales of anesthesia machines by Foriger? 


A I am going to have to say 25 per cent. 

I don't recall exactly. 
Q What amount of that figure is accounted for by the 
Sales of enesthesia machines by Dupay Company? 
A It seems ~- 

JUDGE BARNES: Buman machinesf 

MR. NICKE:: Yes. 

MR. KAPLAN: Of course, this is all in the 
record and I assume counsel is testing the witness in eume 
other way. 


This was all stipulated to, I belieive. 
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MR, NICKEL: Previously all stipulated to 
when Mr. Kaplan asked these very same questions as to 
other items on direct. 

JUDGE BARNES: I think some of theogher items 
were not in the market. 

MR. N ICKEL: Some of them were, your Honor. 

MR. KAPLAN: I didn't ask for the sales of 
any particular firm. 

JUDGE BARNES: You had four companies -- 
how many companies did he name that manufactured these 
machines? 

MR, TOPKSI: Five. 

MR. KAPLAN: Five plus Ohio. 

JUDGE BARNES: I would assume that would account 
for all of the market then. 

THE WITNESS: Correct, a high percentage of 
it, yes. 

JUDGE BARNES: All those sales figures are 
in, is that correct, Mr. Nickel? 

MR. NICKEL: Your Honor, the only way I 
can determine this is-- whether this gentleman is 
capable of making estimates on any sales is to examine 
him. 

JUDGE BARNES: For the purpose of testing 


his direct testimony. 
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Now, Dupaco Company -- 

Was that the one you were talking about, Dupaco? 

Yes. 

About ten per cent. 

Frazer Sweatman? 

Less than five. 

Harris Lake. 

Also less than five. 

North American Drager? 
A I don’t recall. 
Q Do you recall testifying that Ohio Medical sold 
approximately 2500 anesthesia machines in the U.S. per 
year? 
A I said approximately that number. 
0 How many anesthesia machines -- whet year were jou 
referring to? 
A '73, I believe. 
Q How many anesthesia machines wouldyou estimate Foriger 
sold in 1973? 

I don't think I could estimate that. 

Dupaco? 


4 


Again, i don't believe I can. 


No. 


A 
Q 
A 
Q Frazer Sweatman, H arris Lake? 
A 
Q 


Drager? 
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A NO. -* 
0 Do you remember testifying that the sales of these 
items hed remained flat? 
A Yes. 
Q What companies in the U.S. manufacture dental 
anesthesie equipment? 
MR. TOPKIS: You mean um whines? 
MR. NICKEL: Machines. 
A Frazer Sweatman, CG does not manufactrre one, they 
market one. I think it is made by Perter Instruments. 
Sentatron, Star Dental, MeKesson. 
Q What is Ohio Medical's estimate in 1973 of dental 
analgesia or anesthesia machines 7? 
A I don't believe we have an @stimate of that. 
Q What companies in the U.S. manufacture veterinarian 
anesthesia machines ? 
A Foriger, Ohio, Dupay and I am not sure about Feager- 
Sweatman.. 
Q Does Ohio have an etimate as to the tcetsl sales 
in the U.S. about veterinary anesthesia machines? 
A No. 
We don't sell in this market so we have never 


done any market work in this area. 


Q Now mny vaporizers dees Ohio Medical sell in 19737 


A The majority of the vaporisers we sold were an 
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integral part of our anesthesia machine. 
There can be more than one vaporizer per 
machine and therefore it is impossible for me to give 
you a wamber of the total number of vaporizers because 
I don’t know without going back and locking at our records 
very carefully, the economics of vaporizers per 


m chine. 


Q How many vaporizers did Ohie Medical sell in 


A The only thing we would have sold separately would 
be the side arm and I don't have a sales figure with me 
that I can give you. 

9 What percentage of the vaporizers sold by Ohio 
Medical in '73 would you estimate wereaccounted for by 
the bubble-through type of vaporizers? 

A It would be a guess because we're talking about the 
simple number 8 and number 10 and I would say it is 


less than two or three per cent of our total vaporizers. 


| 
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Q So Ohie Medical, is it the largest manufacturing 
distributor of human anesthesia mechines in the U.S.? 
HR, KAPLAN: What is largest? 
JUDGE BARNES: Dollar esles? 
Did you say anesthesia machines? 
Yes. 


I believe we are. 


How long has Ohio Medical been the largest 

manufactuer and distributor in terms of dollar sales 
of anesthesia m achines in the U.S.? 

MR, KAPLAN: Can we limit that to manufacture, 
your Honor? 

Bringing in distributer confuses the issue, 
your Honor. 

Also, I think Mr. Nickel might have inadvertently 
left out the word human. 

JUDGE BARNES: It is human unless otherwise 
specified. 
A I would have to say that it has been a number of 
years and I can't be more specific because qur data, 
market studies and se forth, 6, 7 and 8 years ago, were 


not all that accurate and the relative position of such a 


company such as Foriger, perhaps our data was not as good 


on. 
As I said, we have several new entrances in the 

market in the last few years and the market is not 211 that 

large to begin with and so the entrante of these two 

people can cause a shift in the cer-all market shares, 

quite dramatically. 

Q I am not sure you are responsive to my question. 

A I am not sure I was either. 


Q I said, how wany yeers have you == 
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MR. KAPLAN: I will save the problem of respon- 
siveness by objecting to it on the sedond go-round. 

The question of how long Ohio may have been 
the largest manufacturer hes nothing to Jo with the 
market share that complaint counsel put in this cass. 

They ge trying to have it both ways, they are 
trying to show the human machines and now they are 


examining Ohio on the area they are strong in. 


aro ferced to live with it. 

MR, NICKEL: IT am not sure I understand the 
ob jection. 

MR. KAPLAN: That is not relevant to this case. 

MR. NICKEL: Cf course it is relevant. 

JUDGE BARNES: He previoulsy answered 
y our question by saying a number of years. 

THE WITNESS: Yes, fa the reasons I suggested, 
your Honor. 
Q What is Ohio's estimate as to the tetal sales of 
anesthesia equipment -- anesthesia raporizers in the 
U. S. in 19737 

MR. KAPLAN: Once again, not to be obstructire, 


but at whet level? 


They picked the market, we didn't, and they 
| 


MR. NICKEL: I will start out by saying at the 


manufacturing level. 


a SIMS 

A I would estimate that probably about $4 milliog 
worth of vaporizers sold in this country. 
Q That was at the manufacturing level or was that 
total sales? 
A Total sales. 
9 What about -- what would be your estimate as to the 
sales at the manufacturing level of vaporizers in the U.S. 
in 1973/? 
A That is pretty hard for me to come up with that 
nuaber because I don't know what the cost of manufactur ig 
a goodly number of those vaporizers is. 
Q T am not concerned with cost. I am only concerned 
with sales. 
A Well, if youare going from selling price down. 
to manufacturing costs, I have to have some idea of what 
thecost is. 
Q If you will simply eliminate resales from the $4 
million figure, that would be the figute I am afeer. 
A I’m sorry, I etili don't understand. 

JUDBE BARNES: I believe his original answer, 
he intended that at the manufacturing level. 


You did not intend to include sales by 


manufacturing to distributor and then the sales by 


distributors. 


THE WITNESS: No. 
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De you recall testifying on direct examination that | 


Ohio Medical's competitors with respect to vaporizers 


wexe Frazer Sweatman, Foriger and North American Drager? 


A Yes. 
MR, ZAPEAN: Of course, your Honor, that was 
not all, as I am sure you will remmenter. 
MR. NICKEL: Not all? 
THE WITNESS: The ones I have named. 
MR. KAPLAN: Those are among the ones Mr. 
Cosgrove named. 
MR.NECKEL: I don't believe so, y our Honor, 
but I will give the witness a chance. 
Who are your other competitérs that sell vaporizers? 
You have Dupay -- name the ones you have first. 
I am speaking of manufacturing and marketing. 
Frazer-Sweatman, Foriger and North American 
Drager. 
A And you have DupYay in there. 
Q What percentage of that 4 million figure would 
you estimate was accounted for by Fraser-Sweatman in 1973? 
A I would have to say probably half. 
Q $50 per cent? 
A Yes. 
Q What percentage of the 4 million wouldyou estimate 


was accounted fer by the sales of vaporizers by Foriger? 
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I really wouldn't know. 
No ides? 
No. 
North American Drager? 
No. 
Dupay? 
No. 
You couldnt tell you about t)<ze. 
Didyou include imports in the 4 million figure? 


Imports of vaporizers? 


Q 
A 
Q _ Yes. 
A 


The 4 million digure that we used could possibly 
include something coming in with Drager, I don't know. 
In other words, we look at this and we have 
done samplings of hospitals and we have to extrapolate. 
We obviously have not been in 5700 hospitals 
in the U.S. and counted their vaporizers. 
Recause of the size of this market, it is 
pretty darned difficult to get a sufficient sampling 
to do any kind of very accurate measurement. 
This is our best measurement. 
It includes possibly some Drager vaporizers, 
I don't know. 


Q On direct examination in naming the companies that 


A « ul < 
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imported vaporizers you also mentioned Pen lon. Do you 
recall that? 

A Yes. 

Q Do you have any idea what amount of sales Penlon 
may have in the U.S.? 

A No idea. 

Q Do you know if they sell in the U.S., vaporizers? 
A To the best of my knowledge, they do. 

Q And what is the basis of your knowledge? 

A Having scen some in hospitals. 

Q You mentioned two other companies also that 
imported vaporizers, Sexil? 

A Yes. 

Q Do they sell vaporizers in the U.S.? 

A Tey import. 

Whether -hey sold any or not, it is an Italian 
firm and whether they have sold any quantity of it or 
not, I don't know. 

Q You also mentioned a Brazilian firm that you believe 
imported vaporizers. 

Do you have any idea of the amount of their 
sales of vaporizers in the U.5.? 

A No. 
Q Do you know whether they have sold any in the 


U.S.? 
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A I don't know. 
Q Have you seen them in hospitals? 
A We are talking about a: vaporizer now as opposed to 


a machine. 
I have never seen a tachio machine in this 


country and I have never seen a vaporizer either. 


Q You also stated that Cyprane vaporizers were imported 
by BO ( 
A I don't know whether my description of it is proper. 


Cyprane is an English firm owned by BOC and 
they import their vaporizers in this -- into this country 
for distribution through, I believe, Frazer-Sweatman. 

Q Do you know whether they import vaporizers 


separately from Frzer-Sweatman as well as through Frazer- 


Sweatman? 
A I really don't know. 
Q How many salesmen does Ohio have marketing their 


inhalation and anesthetic equipment and accessories? 


A Approximately 73. 

Q How many dealers does Ohio have? 

A Upwards of 800. 

Q Are any of those dealers exclusive dealers? 
A In what sense? 


That they sell only Ohio Medical's products? 


N 0. 
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Q How many service people does Ohin Medical employ 
to service the inhalation anesthetic equipment that 
Chio Medical mavkets?f 
A I should correct you that we have a service 
organization that services not only inhalation anesthesia 
equipment but a broad line of equipment which I believe 
I described this morning. 

So, they are not just servicing anesthesia 
apparatus but many, many other products and they are a 


total of 75 people involved in this. 


I might mention also, this also is true in 


our response to you concerding the number of sales people 
we have in the field. 

They are nto only selling inahlation anesthesia 
equipment they are again selling a very, very brosd line 
of equipment. 

JUDGE BARNES: Do the salesmen sell to the 
safety field? 

TH Y WITNESS: No, they do not. 

Q Just tomake sure I understand your response, you 
indicated of the 800 dealers Ohio Medical has,pone are 
exclusive. 

Does that mean that none of thse deelers 
carry products of your competitors? 


A Im some cases, yes. 
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But the way you phrase the question to me, 
I have the impression you meant do they handle only 
Ohio products and nobedy else's products. 

You didn't say competitive to ours and that 
is what -- that is the way my response was to that 
question. 

Q Of those 800, how many do not carry the products 
of your competitors? 
A I really don't know. 

We have dealers that are handling both ours 
and competitive items and there are a n umber of deetees 
that handle only the Ohio and -- the Ohio anesthesia 
apparatus. 

Q Would you say 50 per cent? 

A I really would not like to estimate because I 
really don't ksow. 

Q How auch did Ohio expend on promotional advertising 
inhalation anesthesin equipment and accessories in 

1973? 

A TI can't tell you. I don't recall. 

We do break it down by various product 
categories but I dun'i heave the figure with me. 

Q Could you give us any indication? 
A No, I can't and I am not trying to be evasive 


at all. 
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The fact of the matter is that allotment 


of advertising budget shifts from year to year. 

If I could say it is 2 per cent or 1 per 
cent every year, I would be happy to. 

The fact of the matter is that a lot depends 
upon the introduction of new preducts and the general 
thrust of the promotion during a given year. 

So, what we were expending on advertising 
dollars in 1972 on anesthesia equipment maybe a fraction 
of or many times that which we sre spending the following 
year, simply because we are changing the direction of 
our promotional program. 

Q Has Ohio ewer donated any of its inhalation anesthesis 
equipment or accessories to medical schools? 

MR. KAPLAN: What possible relevance does 
this have? 

MR. NWICKEL: It relates to advertising and 
promotion. 


JUDGE BARNES: I would hope that would be the 


MR. NICKEL: That is the purpose. 


MR. TOPKIS: Have you ever given milk to a 


Is that the next question? 


WR. THURMAN: I didn't find that funny. 
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Some of the things they have been putting 


in the record were very humerous to me. 


IT didn't think that was very funny. 

JUDGE BARNES: If this is a way of promoting 
products, do you give equipment to medical students or 
schools? 

THE WITNESS: It is not our policy to give away 
equipment to medical schools. 

To say we have never given away equpment to 
a medical school, I am sure we hage but it is not a 
general way of promoting our preduct. 

JUDGE BARNES: There have been a lot of 
headlines in the past few months that I am sure you 
are familiar with. 

The establishment of a brand name is important 
though in selling these products. 

THR WITNESS: I would say yes. 

The establishment of a reputation over a 
period of time, yes. 

JUDGE BARNES: And that reputation is reflected 
by the brand name? 

THE WITNESS: Yes. 

JUDGEBARNES: Is your product sold under the 


name of Ohio Medical? 
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THE WITNESS: Are we speaking of anesthesia 


equipment? 
JUDGE BARNES: And the rest. 


THE WITNESS: Generally speaking they are 


solid under the name of Ohio Medical Products. 


Thatname appears on virtually every product 


There may be a more specific name. On 
incubators we would use the name Armstrong because 
it is a specific line of incubator. 

In rescusitation equipment we might use the 
name Kreiselman. 

Rut at ell times, Ohio Medical shows in the 
name, 
BY MR. NICKEL: 
Q Does Ohio Medical market any anesthetic agents? 
A Yes. 
Q Does Ohio -- or has Ohio ever advertised those 
agents in the Journal of the American Soeiety of 
Anestesiogogists? 
A Yes. 

MR. KAPLAN: I don't knowatshhat difference 
this line of questioning makes. 

I object to its relevance. 


MR. NICKEL: I am trying to show that 
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advertisements in this particular magazine don't mean 
anything as to relevant markets. 

MR. TOPKIS: What? 

MR. NICKEL: Any number of products are 
advertised in this particular magazine. 

JUDGE BARNES: All right. 
Q Fas Ohio Medical ever advertised its anesthetic agents 
inthe Journal of the American Society of Anesestiologists? 
A I eetteve 3 answered yes. 
Q Did you attend the trade show that was held in O€¢ober, 
1973 at -- excuse me. 
A Sure. 


-- at the American Society of Anestesiologists? 


Are you speaking of I personally or Ohio Medical? 


You personally. 
Ko, I did not. 
I was in a hospital receiving a general 
anesthetic. 
Q Did you receive an y reports -- 
MR. NICKEL: Strike that. 


Did Ohio have any representatives at that trade 


Yes, they did. 
Did they report to you on the exhibits shown at that 


trade show? 
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A Yes, they did. 
Q Did they report to you *hat there were exhibits at 
the trade show by companies in related fields as to 
anesthesia machines and accessories? 
MR. KAPLAN: i object to thet characterization. 

Whet Mr. Nickel may mean by related and 
Whether it is all one market, it seems to me is for your 
Honor to decide. 

JUDGE BARNES: Can you rephrase the question? 


MR. NICKEL: I am on cross-examination, not 


JUDGE BARNES: I don't know what you mean by 
related fields. 

Do you mean related to therpay, anesthesia? 
Q Did the employees that attended this trade show 
report to you on what was exhibited there? 
A Yes. 
Q Were there exhibits at that show by companies 
in areas realted to inhalation anesthetic equipment and 
accessories? 

MR. KAPLAN: I object to that on several 
grounds. 

First of all, RX228 has a full list of every- 
thing that was exhibiged in that trade show and that is 


in evidence. 
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JUDGE BARNES: I think if you have that 
program here you might go down the list of companies or 


something of that nature. 


Let's be a little bit more specific. 
MR. KAPLAN: If I may add one other point, 


it seems to me what Mr. Nickel's question is calling for 


is hearsay as to the characterization of various kinds 


of exhibits by employees who reported to Mr. Cosgrove and 
I can't imagine any more objectionable type of testimony. 

MR. NICKEL: This exhibit is hearsay. 

MR. KAPLAN: We are getting into double and 
triple hearsay then. 

JUDGE BARNES: Ask him what he was told they 
were told. 


MR. NICKEL: Perhaps we can call to yur 


attention some of the items that were exhibited. 

JUDGE BARNES: How will we know that? 

MR. NICKEL: It is listed in the exhib t, 
BOCRX228 on page 94. 

JUDGE BARNES: Mr. Thurman might object to 
your calling my attention to it. 

MR. THURMAN: We are just following procedures 


we are learning from respondent. 


MR. TOPKIS: If you would only get the best 


evidence rule down pat, we might make a lot of progress. 
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JUDGE BARNES: We are on page 94. 

MR. NICKEL: About a third of the way down the 
page, Williams & Wilkins had a display on medical books. 

Below that is Video Digest and they had a 
display on video tape programs. 

JUDGE BARNES: One more company at the bottom 
of the page conducted footwear. 

We will take a ten-minute recess or should we 
adjourn for the day? 


MR. NICKEL: It might be a convenient stopping 


JUDGE BARNES: Do you have quite a bit more? 

MR. NICKEL: Yes, we do. 

JUDGE BARNES: Off the record. 

(Discussion off the record) 

JUDGE BARNES: On the record. 
BY MR. NICKEL: 
Q Mr. Cosgrove, in what areas of the U.S. does Ohio 
market inhalation anesthetic equipment and accessories? 
A Throughout the U.S. 
Q In what areas of the country does the competitor> 
of Ohio market an esthesia machines? 


To the best of my knowledge throughout the U.S. 


To your knowledge does Frazer-Sweatman and Harris 
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Lake market anesthesizs «se ines throughout the U.S.? 
A. I believe so. 
Q Does Frazer-Sweatman market vaporizers throughout 
the U.S.7? 
A I believe so. 
Q Do you recall being asked on direct examiantion 
which companies had entered the marketing and nanufacturing. 
of anesthesia machines in the U.S. in the last ten years? 
A Yes. 
a) And you mentioned Dupay and North American Drager? 
A Yes. 
Q Did the BOC enter the marketing of anesthesia 
machines in the U.S. in the last ten years? 
MR. KAPLAN: Maybe Mr. Nickel wants to define | 
"enter" for this prupose. | 
Q Entering through acquisition. | 
MR. KAPLAN: This of course is part of the en 


and I can't see that it goes to testing the witness in any | 


JUDGE BARNES: I believe he was asked about 


new entrants. 


MR. KAPLAN: I have no objection. 


| 
way. 
| 
| 
| 
| 


Q To you consider BOC to be a new entrant? 
A N ot in the last ten years but I don't know their 
acquistion date or when they , entered the market. 


As far as we are concerned, in recent years 
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they entered the market by way of the Canadian market. 

They were very popular, very strong in Canada 
and they are now in this country and when this happened, 
when they acquired in this country, came into this 
country, Y don't know whether it was ten years ayo or 
not. 

The other two I have a firmer recollection as 
to when they came in. 

I am sure it was in that ten-year period. 
Q What company did BOC market inhalation anesthetic 
equipment,ér let's limit that to machiens in Canada, through 
what company? 
A Canox. 


Through @anex they marketed anesthesia machines in the 


No, I don't believe so. 


Canox markets inhalation anes@hetic machines in the 


«8.7 


U 
A Not to my knowledge. 
Q 


Mr. Cosgrove, I don't understand what gu mean 
when you say that BOC entered the U.S. market through 


Canada, 


Willyou explain that? 


The Bette machine first apjeared in North 
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America in the Canadian markt. 


There wre many British trained anesthesiologists 
in Canada and that was where Ohio first encountered 
the Boyle machine, in Canox. 

I am saying that after that it started to 
appear in thiga country through, as I believe, through 
Farris Calerific and I can't pin dwn the date as to 
when that actually took place. 

Q Would you explain what the Boyle machine is? 

A It is a British designed anesthesia apparatus 
which utilizes what is known at least in this country as 
a sort of tolley bar or a trolley configuration. 

You have the basic yokes, regulators and 
flowmeters that I described this morning and the 
facility onto the mount separate vaporizers which are 
agents specific. 
Q Just so I am sure, is it your testimony that the 
Boyle machine has been used in the U.8. in the last ten 
years? 
A Yes. 
&@ When did Harris Lake enter the anesthesia equipment 
and accessories market in the 0.8.? 

MR. TOPKIS: Harris Lake? 

MR. NICKEL: I'm sorry. 


Harris Lake -- I dn‘t know the exact date. 
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Q You indicated on direct examination that the 
price range of Ohio's anesthesia machines was between 
1 and $2,000. 
A Approximately, yes. 
Q What is the price range of anesthesia machines 
marke@ed by Foriger? 
A I would have to guess that it is approiximately 
the sane. 
Q Yrasger-Sweatman, Harris Lake? 
A Probably would tend to be a little more bedause 
of the different design or @onfiguraton of those machines. 
Q Could you explain that, please? 
A Well, the machnes, the range of machines we have gone | 
from very simple so-called unit control up to what we | 
call the top og the line which is the “5000 with the heated | 
vaporizer principle. | 
That is a relatively expensive machine 
compared to the lower priced one which is most similar 
to the Boyle type. 
Q What would be the price range of anesthesia machines 
marketed in this country by Dupay? 
A Probably slightly lower than ours. 
$1,000 on the low side and maybe two on the 
low side. 


Q North American Drager? 
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A Probably about “he same as Ohio's? 

Q You mentimed on direct examinatinn the companies 

that manufactured rebreathing bags, do you reeall that? 

A Yes. 

Q One of the copanies you mentiaed was Sieberling. 
JUDGE BARNES: That is the tire company? 
THE WITKESS: Yes. 

Q Is rebreathing bags the only item of inhalation 

anesthetic equipment and accessories that they manufacture 

to your knowledge? 

A Yes. 

Q Would you estimate their sales of rebreathing bags 

in the U.S. in 19737 

A I don't know because they are the original 

manufactur selling to other people who package and sel) 

and their bags are going mainly into the disposable 

area. 

Q To your knowledge they do not aarket theaselves, 

is that correct? 

A That is correct. 


Q Another company that you mentioned was Oak Rubber 


Company? 


A That is correct. 


Q Rebreathing bageis the only item of inhalation and 


anesthetic equipment and accessories that Oak Rubber 
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manufacturers? 

A Ae far as I know, yes. 

Q Do they market it themselves? 

A Fo. 

Q Hew does Oak Rubber, if you know, market rebreathing 
bage? 

A They are simply an original manufacturer selling 
to other companies who packagd it alongwith other 
components and sell itto the hospitals and anesthesiolo- 
gists. 

“ Is that them in the same manner that Sieberling 
eell@ its rebreathing bags? 

A Yes. 

Q You mentioned that scompany by the name_of. 
Franklin imported rebreathing bags? 

A That is right. 

Q How do they -- do they market rebreathing bags 
in the 0.8.7 

A I don't believe they do. 

Q They market in the same fashion that Oak Rubber 
dows? 

A In this country. 


Q You also mentioned a company by tne name of 


Erbsean. 


Row do they sell rebreathing bags in the 
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A @2L5 
A To the best of my knowledge they market the 

same as Franklin does in this country. 

Q Also on direct examination you Listed the companies 


that manufactured or sold conductive tubing in the U.S. 


Do you remember that? 


A Yes, 

Q One of the companies you mentioned was Medicon. 
Is Medicon a subsidiary of C.R. Bard? 

A I believe so. 

Q Anott er was Flex Tubing. 

A Yea. 

Q Is conductive tubing the only item of inhalation 


anesthetic and accessopies that Flex Tubing manufacturers 


and sells? 
A To the best of my knowledge, yes. 
Q Do you know how Flex Tubing selis its conductive 


tubing in the U.8.? 
A I believe they sell it both ways. 

I think they will seal a portion of their 
product through some dealurs and at the same time they 
will sell to pavkagers, as it were people that will 


package it along with other components. 


Q Could you estimate the sales of donductive tubing 


by Flex tubing to dealers in 19737 


A I have absolutely no ides. 
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Q Another coupany you mentioned as either a 
manufacturer or marketer of donductive tubing is 
Pharmases). 

Ie that a subsidiary of American Hospital 


Supply? 


indicated that there were approximately 14 
companies that marketed and sold -- marketed conductive 
tubing in theU.8.7? 

A That is correct. 

Q Was it your testimony therewere 14 companies that 
manufactured conductive tubing? 

A Aad sold. 

Q Where did you get that number? 


A Where? 


Q Right. 
A 


I think we actually were able to identify most 
of them as I recall. 
Q I believeyou were able to identify 8, and then 
you stated there were 14. 
A That is right. 
Somewhere we have a list of pegle tnat 
are in the market as of today. 


And it comes up to something like 12 to 14. 
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What kind of a list do you have? 


BEST GOPY AVAILABLE 


A I don't have it with me. 
Q What kind of a document is it? Is it a marketing 
study? 
A I dont think you corld call it that, not in the sense 
that we would call it marketing study. 
It is simply a compilatéon of everybody 

that we know who is now selling flexible tubing. 
Q Who prepared the document? 
A Probably our product manager maybe in conjunction 
withour market research people. 

Do you know when thedocument was prepared? 

Probably in the last six months. 

You would guess sometime in the last six sonths? 

Yes, because I don't recall it being a document 
upon which there was 8 date. 
Q When was the last time you looked at this document? 
A I revived the document prior to coming here to refresh| 
my momory as to who was elso selling this product. 
Q It is your testimony there were fourteen companies 
eatirely on that document. 
A Yes. 

JUDGE BARKES: Have you seen eny of those 

products yourself? 


THE WHWNESS: Yes, quite a number of then, 
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im shows, advertised and so forth. 

I personally have not seen all fourteen 
products. 

WR. NICKEL: Your Honor, I would like to 
move to strike Mr. Cosgrove's testimony as to the number 
marketing in the United States. 

I am willing to let it stand as to the 
cmpanies he named. 

fie stated there were 14 companies entirely 
on 8 document. 

It is hearsay. 


JUDGE BARNES: It doesn't have to be in the 


It is a company record that he has seen 
and refreshed his memory on. 

His company has a list of the companies 
and there is nothing improper about tit. 

MR. NICKEL: Your Honor, Mr. Cosgrove 
could not have refreshed his memory from that. 

He seid he had no knowledge other than 
what was on that piece of paper. 

JUDGE BAEWES: It is a company document. 

It would be the same as if he read off a 
sales figure before he came here and he then repeated 
the sales figure. 


MR. NICKEL: Your Honor, & company record has 
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a great deal more reliability -- a company record as 
to sales as a routine bookeeping entry has a great deal 
more reliability than a marieting forecase, whatever 
that document is. 

It wasn’tcheckec by accountants like a sales 
statement would be. 

JUDGE BARNES: I am not going to strike his 
testimony if that is your motion. 
Q On direct you indicated there were two types of 
face masks that weremanufactured and sold by Ohio 
Medical. 

You look puzzled, is that correct? 


Yes, I know what you are referring to. 


You are talking about a disposable and reusable | 


iten. 


Q You were asked on direct what other companies 
manufactured these face masks and you indicated no one, 


only Ohio. 


A If I didn't put it this way, I was incorrect but 
as far as the reusable type, the majority of the reusable 
masks that are supplied by other anesthesia suppliers are 


imported. 


The disposable version is only made by Ohio 
im this country and I believe we are the only ones that 


offer a disposable version. 
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The rest of the disposable cireuit that is 

offered by Ohio and other people does not include a 

mask. It is a separate product. 

Q Are thera other companies other than Ohio that 

manufacture and market reusable face sasks used in 

anesthesia in the U.8.? 

A Not to my knowledge. 


Most of it is imported. 


JUDGE BARNES: Is there any reason for that, 
Mr. Cosgveve? 

THEWITNESS: Probably cost, your Honor. 
Q Does the face msk manufac’ured by Ohio Medical 
have a unique design? 

Start with the disposable one. 
A Well, it is unique in that it is the only one 
available. 
Q Does Ohio have a patent on the design of its 
disposable face mask or did it at one time? 
A Well, if it does now it did then. It has only 
been out four or five years. 
Q You indicated that the companies that import face 
masks using anesthesia were Rogoh, Franklin and £gonhman. 
A Those are the three that I know. 
Q Would you estimate the sales of face masks 


manufactured bv Ruach in the U.S. in 1973? 
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MR, KAPLAN: I am not sure I understand that. 
JUDGE BARNES: Rephrase the question. 


Q How are the face masks used that are manufactured 


by Ohio Medical? 


A Anesthesia face masks? 


a Yes. 


Are they used in conjunction with a machine? 
Yes. 
Doer Ruaqit market face masks in‘the U.S.? 


I believe they do. 


Q Anesthesia masks? 
A 


Yes. 
Q Wat were the sales of face masks, wouldyou estimate 
in the U.S. in 1973? 
A I don't know. 
ae Could you give me an estimate of the sales of 
anesthesia face masks of Franklin in 1973? 
No. I have no idea, 
Could you give an estimate as to the sales offace 
by Seeman, anebhnebia masks, -in 9737 
No, sir. 
How do they distribute them? 
Probably the same way Franklin does. 
Through other companies? 


Yes. 


. Tan opy 
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Q Does Rusch also distribute face masks in the U.S 
through other companies? 
| A Yes. 

That doesn't moan that there is not an isolated 
case of a dealer that they are selling through in this 
country. 

I don't know. 
Q You testified that Ohio Medical began manufacturing 
ventilators in the last six months? 
A Yes. 
Q Can you name the other companies that manufacture 
and market ventilators in the U.S.? 

You ¢id name them. Do you recall tmt? 
A Yes. 
fa Would you tell us how ventilators -- how many Ohio 
has sold in the last six months? 

MR, KAPLAN: Objection. 

We have the dollars in an in camera exhibit. 

JUDGE BARNES: It wouldn't even be relevant 
if it was the last six months. 

Q Did you sell ventilators in 1973? 

A Yes. 
JUDGE BARNES: It would be on his sales report. 
MR, NICKEL: He testified on direct tht he 


manufactured and sold 2500 anesthesia machines in 1973 


* 822% 


63 
and that wasn't in camera. 

I don't know what the reason for the saunter 
of ventilators that they sold in 1973 is in camera. 

JUDGE BARNES: Well, Mr. Kaplan brought 
that out om direct and it wasn’tin camera -- if he 
brought that out on direct and it wasn't in camera, there 
would be no problem. 


MR. KAPLAN: I think I did that inadvertently 


It is up to Mr. Cosgrove whether he regards 
that information as sensitive and whether he wante it 
in camera -- 

MR. TOPKIS: I don’t think it is any secret. 

MR. KAPLAN: Mr. Cosgrove, do you regard 
that as sensitive, confidential information, the nunber 
of ventilators you sold in 1973? 


TWE WITWESS: Yes. I don't wish to divulge 


WR. NECKEL: I don't think it is essential. 
I won t ask about it. 
be Would you estimate the total sales of ventilators 
im the U.S. im 1973,qnesthesia ventilators in dollars? 
A I'm sorry, I am trying to relate it down to units. 
2 to$@3 million dollars worth. 


Q Ie that at the manufactuting level? 
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selling level. 
You are talking about the seles value of that -- 
JUDGE BARNES: To the manufacturer -- 
MR, NICKEL: Selling value by manufacturers. 
TRE WITNESS: Yes. 


JUDGE BARNES: Is this a good point to stop 


| for today? 


MR. BICKEL: Could I have just three more 
| minutes? 
JUDGE BARNES: Certainly. 


Q What percentage of the two to three million dollag 


figure would you say was accounted for by sales of 
ventilators by Imgstrom in 19737 

A I can only answer that by saying it would be a very 
| emmll percentage. 


Q How does {ngstrom distribute ventilators in the U.S.? 


A They have a firm called LKD or some such name that 


selis then along with other products and I don't know 


what the other products are. 


Q What percentage of the 2 to 3 million dollar figure 


would you estimate was accounted for by Monahan in 1973? 

A It would be a little difficult to answer thst because 
in 1973 the majority of ventilators the Monahan ventilators 
sold in this country were sold by Ohio. 


Q Whet percentage of the 2 or $3 million figure would 
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you estimate was accounted for by Air Shields or Narco 


Scientific? 


A 15 té@ 30 per cent. 


Q Byrd? 


A About 19. 

Puriten-Bennett or Benntet? 

Relatively low number. 

Less than 5 per cent? 

I would think so. 

Faerson? 

10 or 15. 

North American Drager? 

I don't know. 
Q When did Searl introduce ventilators in the U.S. 
if you know? 
A I am not sure.it was aventilator. I think it was a 
respirator. 

It wa s at the ASA meeting last year in 

San Francisco. 
Q Searl did not market -- does not market ventilators 
in the U.S.? 
A I believe it is a respirator. 
Q Did they, to yourknowledge market any respirators 
im 1973? 


A Not to ay knowledge. 
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MR, NICKEL: All right. 


Your Honor, this is a convenient stopping 


JUDGE BARNES: Off the record. 

(Discussion off the record.) 

JUDGE BARNES: We will adjourn until 9:30 
tomorrow morning. 

(Whereupon, at 5:50 p.m. the hearing was 


adjourned to June 8, 1974, at $:30 a.m.) 
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JUDGE BARNES: Un the record. 
RAY 4. COSGROVE, resumed 

CROSS EXAMINATION (Cont inued) 
BY MR, NICVEL: 
Q Mr, Cosevowe, yesterday you mentioned that Ohio had a 
regearch and development department? 
A Yes. 

And it was involved in designing anesthesia equipment? 

Among other things, yes. 

How large is that R & D department? 

About 40 people. 

What was Ohio's expenditure for R & D in '73? 

MR. TOPKIS: Is thet something that we need go into, 
your Honor? I guess they have a substantial R & D budget 
but I don't know 1f this man wants it known. 

Q Do you consider that sensitive? 

Yes, I do. 

Would you be willing to give me a rough estimation? 

¥ APLAN: Excuse me, your Honor -- 

JUDGE BARNES: I don't believe this was gone into on 


direct. 


{ 


| 
direct, has a tally of exhibits on Comsission Exhibit 330 and 


Mi. KAPLAN: Ohio Medical, as we have seen from the 


ie {volved in things that don't have to do with this suit. | 
| 


Their gross R & D budget wouldn't be relevant without some 


wee 
refinement. 

JUDGE BARNES: He said he had about 40 people. 

MR. NICKEL: It was gone into on direct in this 
respect: Mr. Kaplan asked this gentleman the various items 
of components and he asked if there was any ‘echnology 
involved in manufacturing these items. My question was 
within that scope, but I will drop the matter. 

JUDGE BARNES: All right. 

Q What companies manufacturedanesthesia respirometers in 
the U.8. 1nl973? 

A I don't know of any in the U.S. in 1973 that manu- 
factured respirometers. 

Q What companies imported anesthesia repirometers in the 
United States in '73? 

A A number of companies import the Wright respirometer. 
There are quite a few companies and I don't know who they 
would be. 

Q The Wright respirometer is imported by companies other 
than Harris Lake, Frager-Swetmann? 

I believe so. 


I believe it is manufectured by BOC. 


A 

Q Who menufactures the Wright respirometer ? 
A 

Q 


Would you estimate the total sales of the Wright 
respirometer in '73 in the United States? 
I would have no way of knowing since we do not have a 
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product of similar nature. 
Q Yesterday you testified as to the sales of monitoring 
equipment and you testified that yeu don't manufacture 
monitoring equipment. 
A That is correct. 
Q How is it you can estimate the saies of monitoring 
equipment and not Wright respirometers? 
A The total market for monitoring equipment is substan- 
tially greater then Wright respirometers, and therefore we 
have a greater interest in it. 
Q What companies manufacture and narket lar vagoscopes 
in 1973 in the United States? 
A I believe there were two companies. 
Q Who are they, please? 
A Welgh-Allen, and the Foregger Company, a division of 
Air Products. 
Q Where does Welsh-Allen distribute laryngoscopes in the 
United States? 
A Through a series of dealers as well as Ohio -- I would 
say through dealers and Ohio Medical Products. 
Q How does Foregger distribute Laryngoscopes in '737 

On a direct and on a deaier basis. 

Ohio sarkets 1° <yi.goscopes? 


Yes. 


Would you estimate the total sales of laryngoscopas in 
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‘73 in the United States? 

MR. KAPLAN: Objection, your Honor, that is in the 
record. Also, the figure is sensitive, it is in camera. 

MR. NICKEL: I am talking about total sales, not about 
Ohio specifically. 

JUDGE BARNES: Can you answer that? 

THE WITNESS: I really don't knew, because it is a 
relatively smail sales volume az far as Ohio is concerned. 


We never studies that market in any great detaii. 


Q Does Ohio market laryngoscopes under its own brand name? 


A No, they don't. 
Q What companies manufactured and marketed esophegeal 
stethescopes in the Unites States in ‘73? 
A Other than Ohio Medical Products, I knwo of no others. 
I would just have teassume that other people who are selling | 
a similar line of products would aske the same product 
available to their customers. 
Q I believe you mentioned on diregt that a company named 
Frank Simone markets esophogeal stethescopes? 
A They don't market thea, they manufacture then. 

And they distrikute them through other companies? 
A Hot to my knowledge. This is a very small, one-aan 
operation. The market itself is very small. It is an out- 
growth of some technology at the Mayo Glinic in Rochester, 
Minnesota. This man is an employee of the Mayo Clinic and 
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has a separate company as well, 

Q What does he do with the product that he manufactures? 
A To ay knowledge, that is the only product he does manu- 
facture. 

Q Does he distribute it? 

A No, sir. He distributes it through us. I think I 
stated before that he manufactures it but does not market 

it in the sense that we are talking about hers:, 

Q Does Ohio market esophogeal stethoseopes under its own 
brand? 

A I believe it does. 

Q Is it Ohio Medical's design? 

A No, it is his design. 

Q What companies manufacture and market forceps, andsthesip 
forceps, in the United States? 

A They are manufactured by all of the major surgical 


instrument houses in the United States which are very 


numerous. I can name a few, like Sklar, Pilling, those would, 


be two that come to taind. However, the forcep that is used 
ig relationship to anesthesia or for anesthesia application 
is a very inempensive form of a forcep and a goodly number 

of these are imported because they are mich less expensive 

than those made here in the United States. As a matter of 

fact, @ goodly share of them come from Pakistan. I hve no 

way of knowing the company in Pakistan. 
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Q Could you estimate the total sales of anesthesia 
forceps in the United States in 19737 

I would have no idea. 

Would it be a small number? 

I would say a relatively small number, yes. 

What percentage would you say was imported? 

Imported for use in anesthesia? 

Yes. 

I would say a rather high percentage, for the reason I 
just described. It doesn't require a precision forcep to 
simply grasp the tube and assist the anesthesiologist in 
getting it down the throat. It is merely another form of 
a pair of pliers, is what we are talking about, and it can 


be a rather crude instrument in that regard. I think Dr. 


Hedley White said there is quite a bit of lifting of this 
equipment in his hespital. He said they have a habit of 
disappearing. They don't put a lot of money into forceps 
in anesthesia. 

Q By a relatively small number, sale of forceps of the 
United States in '73, do you mean less than $500,000? 

A Mr. Wickel, I have no idea. I eouldn't eveni give you 
the unit cost, how mich each one costs. You are talking 
about probably a dollar or two per unit. So $500,000 worth 
wuld be an awful lot of forceps use in anesthesia. I don't 


believe they steal even that mich. 
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Q Yesterday on direct examination you testified that Ohio 
Medical manufactures and markets an AVC analyzer vaporizer 
controller? 
A That is correct. 
Q What other companies manufacture AVC's in the United 
States? 
A No one to my knowledge. 
Q Do any cowpanies i: rhe United States import AVC devices? 
A No, sir. 
Q Yesterday on direct examination you testified that three 
compaiee manufacture and market oxygen analyzers. I believe 
those companies were Ohio, Bio-Marine and isis Industries. 
Do you recall that bestimony? 
A I don't believe that is exactly right. I said I can 


recall two manufacturers. One is Instrumentation Labs and 


the second is Bio-Marine. Ohio Medical distributes the I.L. 


Oxygen analyzer. We don‘t manufacture it. 

Q Your testimony is that Beckman Industries does not 
manufacture -- 

A I don'timow. They arc a large company with a broad 
range of so-called monitoring devices. They very possibly 
could be manufacturing it. 

Q Could you estimate the total sales of oxygen analyzers 
in the United States in 1975? 


A I have no way of knowing. We just started marketing this 
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product. We have no sales data. We have only limited sales 
of our own at this point. 

Q Mr, Cosgrove, I am gokng to show you Commission Exhibit 
330 and have you look on page 3, specifically the aspiration 
and suction devices listed there. You indicated that Ohio 
manufactures aspiration and suction devices to be used as an 
integral pert of anesthesia machines? 

A It is sold as an accessory but it becomes a part of the 
mit. It is attached to the anesthesia machine. 

Q Are the sales figures listed for aspiration and suction 
devices those represented by the equipment used as an accessory 
for anesthesia machines? | 


MR. KAPLAN: Objection, your Honor. These are not sales 
| 


figures but manufactured products. 
JUDGE BARNES: Do you want to rephrase the question? 

Q The sales of manufactured aspftation devices iisted on 
page C of Commission Exhibit 30, those aspiration and suct ion 
devices designed by Ohio Medical to be used as accessories | 
| 

| 
A They are designed by Ohio, manufactured by Ohio to be usb 


to anesthesia machine? 


on and as part of an anesthesia machine, yes. | 
Q So the figures that I referred you to represent the total 
sales of aspiration and suction equipment by Ohio Medical? 


A » they do not. 
Q You have other aspiration and suction equipment not listed? 


{ 
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A That is correct. 
Q And what is the aspiration and suctkon equipment used for 
that Ohio manufactures? 
A Well, it has the same primary purpose or use as the 
equipment that you just referred to. However, its source of 
power or source of vacuum comes from another place in the 
hospital. It is tied in with the central piping system. A 
large vacuum pump usually located in the basement of the 
hospital. A tube is located either in the wall or in the 
ceiling and then the equipment that goes with it to regulate 
the amount of vacuum and collection boti::es and tips and so 
forth that are used in conjunctim with it are also used in 
surgery by the anesthesiologist, but they are not shown in 
that figure at all. 
Q Mr. Cosgrove, how are you ble to determine which aspira- 
tion and suction devices are used in anesthesia and which 


espiration and suctinn devices are not used in anesthesia? 


A Well, in either case, the two types we are tal king about, 


i 


the one mounted on the machine versus the one that is | 


plugged into a wall or ceiling receptacle can be used for 
either anesthesia -- we are talking about the surgical 
environment. It could be used by the surgeon to maintain a 
cleax surgical field, to keep a clear, unobstructed view of 
the field. 

Generally speaking, the unit referred to in the documant 
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that you referred to are used by an anesthesiologist because 
of the location of it. It would be difficult for the surgeon 
who is working in the abdomen to reach around and attach the 
tip to the machine and clean out an incision. ‘here are 
usually two sources of vacuum, one that is dedicated to the 
anesthesiologist's use and one that is dedicated to the 
surgeon's use. So they are not sexa ‘ling back and forth if 
they both need suction at the same time. The one on the 
mabhiz is clearly used for anesthesia because of its location 
and the other source that I mentioned is usually divided into 
two parts. 

MR. NICKEL: May i have a moment, your Honor? 

JUDGE BARNES: Yos. 
Q Yesterday, Mr. Cosgrove, on direct examination, you 
testified as to disposable breathing circuits and you listed | 
the companies that manufacture and warket disposable 
breathing circuits in the United States. 
a I believe I listed some of then. 
Q Could you estimate the total sales of disposable 
breathing circuits in the United States in 19737 
A Approimxately $7 million. 


Q Of that $7 million figure, what percentage is accounted | 
for by Ohio Medical? 
MR. KAPLAN: Objection, your Honor. We have the figures | 


in the record. 


qargaarelting | A R984 
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JUDGE BARNES: They are in the record in camera; is that 
correct? 
Q Does Ohio Medical manufacture disposable breathiny 
circuits? 
A Yes, they do, 
Does it market disposable breathing circuits 
not manufacture? 
A No, it does not, 


Q The companies you listed yesterday on direct examination} 


as manufacturing disposable breathing circuits,besides Ohio, 
e 
wer, Foregger, 3 M, Flex Tube, Warne, Will Ross, and 
Inhalation Therapy Associates, among others. 
Do you know how 3-: distributes disposable breathing 
circuits? 
I do not know. 


Q But you do know that they manufacture disposable 


breathing circuits? 


A To the best of my knowledge they do. 


a) Do you hve any idea of their sales of disposable 


breathing circuits? 
A I don't. 
Do you know how Flex Tube distributes disposable 
breathing circuits? 
A It would be speculation on my part to say that they 


probably sell through dealers. 


A 324.0 2468 


Could you estimate the sales of disposable breathing 


circuits by Flex Tube in '73? 


A 


Q 


I have no idea. 


Do you know how Warne distributes disposable breathing | 


circuits? 


A 


Q 


breathing circuits by Warne? 


A 


8) 


beeathing circuits? 


A 


Q 


circuits by Will Ross in '73? 


A 


Q 


butes disposable circuits? 


A 


a dealer association. 


Q 


ment by -- 


A 


Q 


breathing circuits in 1973? 


A 


No, sir. 


Do you have any idea as to the sales of disposable 


No, sir. 


Do you know how Will Ross distributes disposable 


They sell direct. 


Could you estimate the sales of disposable breathing 


I have no idea, 


Do you know how Inhalation Therapy Associates distri- 


Again, I wold have to say that it is probably through 


Could you estimte the sales of inhalation therapy equips 


I have no idea. 


Where did you get the $7-million figure of disposable 


Taking the number of inhalation anesthetics that are 
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administered in the United States and surveys that we 


conducted as to how many of those inhalation anesthetics 


are given with disposable circuits and knowing our own sales 


of circuits, we were able to extrapolate and come up with a 
figure of 7 million. You have a atotal of 12 companics in 
there, so, 7 million is spread around quite a number of 
companies, as you can imagine. 

Q Who is the largest uanufacturer of disposable breathing 
circuits in the United States? 

MR.KAPLAN: Objection, your Honor. Relevancy. 

MR. NICKEL: I am trying to determine just how much 
it is spread around. 

MR.KAPLAN: That would be relevant if there were a 
category here in the subpoena of disposable breathing 
circuits. 

MR. NICKEL; Your Honor, they brought up these companies 
that sell disposable breathing circuits. I should be per- 
mitted to cross-examine this witness on those companies. 

JUDGE BARNES: You may answer if you know that, Mr. 
Cosgrove. 

THE WITNESS: I would say Ohio Medical Products is the 
largest manufacturer. 

Q Who would be the second largest manufactuerer? 

Dupaco. 

The third largest? 
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From there on, I don't know. 

MR. KAPLAN: May I heve a continuing objection. 

JUDGE BARWES: All right. 
Q Where would you estimate that Foregger fit in with total 
sales of disposable breathing circuits? Would they be in the 
top five? 
A I really wouldn't know, Mr. Nickel. I couldn't tell. 
Q Yesterday on direct eaaminetion, Mr. Cosgrove, you 
estimated that the sales of inhalation anesthetic equipment 
an/aecessories in the U.S. in 1973 was $36 million. Do you 
remember that testimony? 
A Yes, 
Q Was that at the manufacturing level? 
A I am afraid I am never quite clear of what your def init tpn 
is of manufacturing level. I wish you would go through it | 
again so I can be sure I give you an accurate answer. | 
Q Does that $36 million rppresent the sales by the an 
that manufacture those items? 


A Yes, 


Q Was that your personal estimate or is that Ohio Medical's 


estimate? 
A It is Ohio Medical's estimate. 
Q What was Ohio Medical's estimate of inhalation anesthesia 


equipment and aceessories in 19727 
ry I don't recall. 
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Q Where did you obtain that figure, Mr. Cosgrove, the 
§36 million figure? 
A By té&ing various submarkets that we have talked about 
and based on data that we have accumalated and combined it. 
Q Is that figure contained in a document? 
A In a single document, no. 
Q Is it contained in any types of documents? 
A I am not sure if I understand clearly what you mean by 
a document. 
Q Well, you didn't personally make those estimates, did 
you? 
No. 
Who did? 
A It was a combined effort of our market research group, 
our product manager, and our sales manager. 
Q And did they report that $36-million figure in a 
document ? 
A Yes, they reported it as a study,yes. 
Q When was that estimate made or the study made? 
Earlier this year. 
When was the last time you looked at that study? 
Last evening. 
Last night? 
Yes. 


When was the last time you looked at it prior to your 
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testimony yesterday? 
Several days ago. 
Do you have that study with you, Mr. Cosgrove? 
Ko, I do not. 
You looked at it last night? 
Yes, 
Where is it now? 
In the possession of my attorneys, the Airco counsel. 
In this room? 
Yes, sir. 
MR. NICKEL: Your Honor, I would like to take a look at 
document for cross examination purpeses. 
MR. WOLLEN: Your Honor, I think there must be some 


confusian. The only document I have in my possession is not 


a document, a study prepared by personnel of Ohio Medical, 
It was an internal meworandum prepared by ay firm. 

Is that correct, Mr. Cosgrove? 

THE WITNESS: Yes. | 

MR. KAPLAN: I think the long and the short of the story, 
is, your Honor, that when the goverhment moved for a prelimi-| 
mary injunction, Ohio and counsel made such an estimate for 
purposes of litigation, 

Correct, Mr. Gollen? 

MR, WOLLEN; That is correct. 


Is that correct? 
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Yes. 

7) So the study wasn't made by your oarketing research 
people? 

A It was an accumilation of data which the Sherman and 
Sterling lawyers brought back, and from that, put together 
a synopsis. 

Q Who suggested the $36-million figure? 

A It was, I assume, a figure arrived at by adding up all 
of the components for which we supply data. 

Q And that $36-million figure was specifically prepzred 
for this litigation? 

A i presume that the documant or the memoranduz that you 
are referring to was prepared specifically for this litigation. 

MR. NICKEL: Your Honor, I still request that we obtai» 
a copy of this document for cress examination purposes. 

I would like to know who prepared it. 

MR. WOLEN: We did, Sherman & Sterling, and it is 
certainly a work product. 

MR. NICKEL: Your Honor, in that case, | move that 
Mr. Cosgrove's estimate be stricken from the record. It is 
based on a document prepared by counsel. 

MR. KAPLAN: Your Honor, bo be clear, and I think Mr. 
Wollen will confirm this, the information in the document 
didn't come from the minds of Sherman & Sterling but the 
document is an attorney's work product. It containes 
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privileged information between theciient and his attorney. 

MR. NICKEL; Your Honor, may I request that you be 
shown the document to determine whether in fact it is an 
attorney's work product? 

JUDGE BARMES: What is this $36-million figure? 

MR. WICKEL: The estimate Mr. Cosgrove gave on direct 
examination for the total sales in '73 of inhalation anesthetic 
equipment and accessories in 1973, and he based his infor- 
mation on a document that was prepared by counsel, and I 
can't cross examine hinz as to that estimate without seeing 
thet document. 

If you will reeall, your Honor, in Washington, Robert 
Seott of Air Products testified as to a market sudy that he 
hed with him thet he said he referred tc in making his eeti- 
mate and it was shown to your Honor and you clipped out the 
figures from the study and you showed it to Mr. Topkis for 
eross examination. 

MR. KAPLAR: With due respect, Mr. Scott's reference was 


eertainly not in a deewaent which was prepared for counsel 


for the purpose of defending litigation. Mr. Scott's piece of 


paper came out of a book which I never say but which your 
Howor did which was considerably fatter and the only piece 
of paper we got out of Mr. Scott was « total with four 
categories of equipment. on it. None of the underlying data 
was produced. 
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MR. NICKEL: Your Honor, I am just asking that you be 
shown the document. 

JUDGE BARNES: I think this was identical. You observed 
Mr. Seott in the room observing a document. At that time I 
ordered the document be produced. Mr. Cosgrove looked at the 
document last night and I am going to order it produced now 
or I will strike the $36-million figure. 

MR. KAPLAN: May we have a recess, your Honor? 

JUDGE BARNES: We will take a 10-minute recess. 

MR. KAPLAN: Your Honor, permit me to renew my objection 
briefly. 

First of all, I think it would be useful to describe the 
document about which we are talking. 

It is on a Shearman & Sterling letterhead. It recites 
that it was prepared by Shearman and Stexling pursuant to 
a conference held at Ohio Medical Products on March 3, 1974, | 


which, as your Honor will recall, is about five days after 


the institution cf this action. It was a conference attended 


by Mr. MacWhorter and Mr. Hawkins. It was for the purpose of 
advising Ohio. The communications in this comanication are 
privileged. It contains lawyers’ handwritten notes with 
respect to this matter. 
In addition to being privileged unter the sttaiadcitiade 


privilege, the document therefore contains attorney's work 


product. 
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Furthermore, Mr. Cosgrove said that he hadn't seen the 
document for several days before he testified and gave the 
estimate yesterday. Mr. Scott's situation, as your Honor will 
recall, was rather different. He came directly on the stand 
from a witness room where he was reading the document with 
which he was confronted. I don't think there is any need to 
split hairs about the rule involving reference to document 
to refresh one's recollection, butthe fact is that in Goldman: 
v The United States, the Supreme Court held that unless the 
document is referred to on the stand, it need not be produced, 
That rule has been stretched a little that where a witness 
eitting in a room with the document prepares for the testi- 
mony -- that was not the fact here. The fact that Mr. 
Coegrove looked at the docuwent last night has no bearing on | 
the fact that he testified yesterday, severel days after | 


seeing the document. 

We rcnew the objection to your Honor's order. 

JUDGE BARHES: On the attorney work product argument, 
as I understand the law, the attorney work product is not 


an absolute privilege. It is a limited privilege which is 


to be protected to the extent possible. It mst give way to | 


a strong showing of necessity or for other reasnns, the 

attorney work product can be waived. That is why I feel Mr. 
Cosgrove's testimony was waived the attorney-client privilege 
on that document. He testified about it, you put him on the | 


* 324% 2477 
stand yourself to have hiin testify about it. I feel in 
fairness, the document should be made available for cross 
examination purposes and as I did in the case of Mr. Scott, 

I will excise those portions that are not clearly relevant to 
the witness’ sestimony. 

MR. KAPLAN: With the utmost respect, your Honor, I beliave 
the proper authorities would demonstrate that Mr. Cosgrove 
doesn't have the authority to waive the privilege on behalf 
of Aireo. Certainly the attorney-client privilege of the 
corporation cannot be just waived by anyone. If your Honor 
would wish it, we could certainly provide some authority. 

But with the utmost respect we believe the attorney-client 
privilege is absolute and in defenence to your Honor, we 


respectfully will not produce the document. If that means 


the $36 million estimate will be stricken, that is your ruling 


and we will bow to it but take exception to it. 
JUDGE BARNES: We will strike the estimate of $36 million 


figure. 
BY MR. NICKEL: 


Q Yesterday you indicated on direct examination that your : 
indication that there were 14 cvupanies manufactur ing 
cnnductive tubes in the United States was based on a document; 
do you recall that testimony? 

A Yes. 

Q Is that the same document that Mr. Kaplan is referring tp? 
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Yes, 

MR. NICKEL: Your Honor, I also move that his statement 
as to the 14 companies manutacturing conductive tubing be 
stricken, 

JUDGE BARNES: The same ruling. 

MR. KAPLAN: Your Honor, before we embark on a wholesale 


bid of striking testimony, Mr. Cosgrove undoubtedly has 


personal knowledge as to some of these companies and I believe 


he testified yesterday. 
JUDGE BARNES: On redirect your may proceed, 


MR. KAPLAN: Fine, 


Q Mr. Cosgrove, you indicated that the total sales of 


breathing circuits was $7 million? 


A Yes, 
Q Was that estimate based on the document referred to by 
Mr. Kaplan? 
No; #te. 
Q It wasn't? 
A NO; S17, 
Q Yesterday, Mr. Cosgrove, you testified as to certain 
monitoring equipment; do you recall that testimony? 
A Yes. 


Q The monitoring equipment you mentioned was EKG equipment) 


A Among others. 


EEG equipment? 
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Yes. 

Pulse and temperature monitoring equipment? 

Yes. 

Q You indicated that pulse and temperature today are 
@enerally monitored by electronic devices? 

A I said they could be monitored by electronic devices. 

Q Is that monitoring equipment that we mentioned, is it 
specifically designed for the anesthesiologist? 

A I think in some cases it is. By that I mean that there 
are space limitations, positioning of the equipment in the 
surgery which requires a, let's say, a smaller cardioscope 

or the type of readout on a temperature monitor which perhaps: 
are not required in intensive care or cardiac care units. 

So, I presume for the moment that there are specially 
designed equipment that would go into the surgery for use by 
the anesthesiologist. 

Q You say that was a presumption on your part, Mr. Cosgrove? 


A Yes, sir. 


Q You estimated yesterday that the total sales of monitoring 


equipment in 1973 in the U.S. was $2 million? 

A No, I think I said $200 million. 

Q And that 20 to 25 precent of that figure was represented 
by monitoring equipment used by anesthesfologiste? 

A That is correct. 


Q Are those figures based on the document referred to by 


Mr. Kaplan? 

A Ko, sir. 

Q Where did you obtain that figure, Mr. Cosgrove? 

A Which figure are we talking sbout? 

Q Both. 

A The $200 million is the result of our best estimates of 
a number of studies that are done on the monitoring field 

in the United States. The monitoring field is probably the 
most intensively studied segment of the hospital equipment 
industry today, simply because of its size. And according 
to a number of studies that we at Uhio have reviewed and tried 
to put our best efforts on, we have come up with an estimate | 


of approximately $200 million. 


Now, with regard to the 20 to 25 percent that is used in 


anesthesia, this is a result of a series of interviews with 
anesthesiologists throughout the United States and in Madison, 
when we have a visiting professor talking about anesthetic | 
techniques and so forth, this is one of the questions 


routinely put to tlese people, what is the percentage of your 


monitoring equipment in your hospital utilized in surgery, 
and the range is 20 to 25 percent. 

JUDGE BARMES: Is a let of this type of equipment used 
in intensive care wards now? 

THE WITHESS: Yes. 

JUDGE BARKES: Does that accownt for the growth of 


» S254 
intensive care units? 

THE WITNESS: Yes. 

JUDGE BARNES: Is it a new feature of medicine? 

THE WITNES: It is probably the fastest growing segment 
in the hospital area in terme of construction and so forth. 
More and more intensive care and -ardiac care beds are being 
built every day, and thus they are built with this very 
elaborate monitoring equipment. 

Q Is that 20 to 25 percent estimate inclusive of respiro-~ 
meters? 

A No. In the general definition of monitoring equipment, 
a respirometer is not normally included. We are thinking of 
pulse, temperature, respiration; respiration in this case 

is simply the fact that the patient is breathing. It is an 
audible signal or a visible signal that tells the anesthesi- 
ologist or the norse monitoring in the ICU that the patient 


continues to breath. At any time that light goes off or 


goes on, depending upon how the unit is rigged up, she has a | 


problem and she knows it. 

Probably an alarm sounds to indicate the cessation of 
breathing on the part of one of the patients she is monitoring. 
Normally speaking, a Wright type of respirometer is not inelur 
ded in monitoring equipment per se. | 
Q You indicated a $200-million figure was obtained from 


studies obtained by Ohio? 
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JUDGE BARNES: He gave a long answer as to the $200 
million figure. 

MR. MICKEL: He gave a long answer to the 25 percent 
figure. 
A I think what 1 said was that the $200 million figure was 
as a result of a number of studies that had been completed by 
outside sources, not by Ohio. And we had taken this data fron 
various locations and put our own best judgment as to how 
big the market is because these studies vary widely as to how 
big the market is because there are different parameters used 
by different people studying the market. 
Q Were these studies that you referred to made under 
contract by Ohio or for Ohio? 
A No. 
Q What studies are you referring to? 
A Well, by one means or another we have been able to obtain 


some of these studies. Some of this is public information | 


\ 
and so forth. Some of the studies are published in journals.) 


Q The $200 million figure is based on those studies as 
cottected by Ohio Medical; is that correct? | 
A Yes. What we have done is tried to take the information 
found in the studies made available to us. Because of the | 
potential size of this merket, there is a great deal of 
information published in journals, in hospital magazines and 
so forth about the size and growth, speculating on this 
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information. |): have accumulated this information and based 
on the scope of the study, we have tried to narrew it down to 
that portion which in ow definition means wonitoring equipment. 
There's some rather exotic things in there that we dort feel 
are closely allied to our interest, so we cast that out of 
the inforwation made available to us. 
Q This $200 million figure, then, is only based on the 
~tems that Ohio would be interested in? 
A Yes, they are most closely allied with aur interests in 
the medical equipment field. 
Q Mr. Cosgrove, you mentioned that your $36-million estimate-- 

MR. NICKEL: Strike that. 

Q Your estimate as to sales of anesthesia equipment in the) 
United States in '73 and your estimate as to the companies, the 


number of companies manufacturing and marketing conducting 


tubes was based upon the document refesred to by Mr. Kaplan -+ 


MR. KAPLAN: Objection. There was not a word about 
conducting tubes. Mr. Nickel may be confusing it with 
disposable breathing equipment and -- 

MR. NICKEL: I believe Mr. Kaplan wasn't listening a 
second ago -- 

JUDGE BARNES: The $7 million figure? 

MR. NICKEL: No, the conducting tubes is what I am 
talking about. He said he based his estimate -- there was a 


determination of 14 companies -- 
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JUDGE BARNES: All right. 

MR. WICKEL: My question is, is there any other testimony 
that was given yesterday on direct examination based on that 
document that the witness can recall, 

JUDGE BARNES: All right. 

A Well, not having perfect recall as to what items we 
covered yesterday afternoon, it is a little difficult to say, 
but I beliwe we talked about rubber, reusable rubber as an 
item. I would say that the document you reffered to did help 
refresh wy memory as to various shares of the market. 

MR. KAPLAN: As to reusable rubber? 

THE WITHESS: Yes. 

Q Anything else, Mr. Cosgrove? 

A Anything else what, Mr. Nickel? 

Q Any other testimony other than what has previously been 
mentioned of yours that is based on that document. 

A Again, I find it a little difficult to recall all the 
things we talked about. We talked about reusable rubber, 
we talked about disposables. 


Q Mr, Cosgrove, I don't believe you gave any sales figures 
| 


| 


for rubber goods as 1 recall it. 


A I don't believe I did either, Mr. Nickel. I say, I don't 
have total reeall of what was covered yesterday. There was 
| 


quite a bunch of ground that was gone over. | 
When was the last time Ohio Medical increased its prices 
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for inhalation anesthetic equipment and its accessories? 

MX. KAPLAN: Your Honor, we spent five or six hours 
limiting Items yesterd °; which ones? 

MR. NICKEL: In general. 
a) Do you have a price list for anesthetic inhalation 
equipment. and accessories? 
A Yes. 
Q When was the lagt time Ohio Mcdieal increased its price 
list? 
A February 1, 1974, as I recall. 
Q z suee you Commission Exhibit 314, page A. As best you | 


can recail with respect to the tems listed on that page, 


! 
| 


which items did Ohio Medical increase its prices for when it 
revised ita price list in February of 19747 


MR. KAPLAN: Your Honor, I must objeet. Certainly there, 


are better ways of getting this information. The Commission | 
has subpoenaed several file cabinets of items. I didn't go , 
into prices except to ask the general range of pricing of 
anesthesia machines. 

JUDGE BARNES: I am having problems understanding this 
myself. 

MR. NICKEL: Yesterday Mr. Kaplan asked Mr. Cosgrove if ! 


there was any relationship of the ptices of the items or if 
the prices moved together of these items. 
MR. KAPLAN: If Mr. Nickel will permit me to restate 


A 
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what I said yesterday, more accurately, I think the question 


* was the prices changes in any particular item, did they bring 
about the change of demand or price -- 
MR. NICKEL: Your Henor, I am not restricted w the 
questions Mr. Kaplan asked. I think it is within the seope. 
e JUDGE BARNES: I think so also. You may proceed. 
Anewer the question. 
8 Q Do you remember the question? 
cen aa You asked me to ge down this list and mention the items 
‘0 | that we raised our prices on earlier this year. 
m4 Well, first of all, as some background to that, at the | 
12 | time we raised our prices we were limtted under price controls. 
3 So, the price increases we did put into effect were of a very! 
14 limited nature. The procedure that we follow is to look at | 
= every item that you have listed.here individualiy in terms of 
cost, of selling price, competitive situations and so forth | 
and raise it aecordingly. We certainly didn't use across- | 
| 


the-bkard price increases, regardless of the percentage on 


all items. 


tS 
fo) 


{ 
There are items here that were not increased at all and | 
2 there are items here that were raised. I can't tell you which 
Me 22 | ones were specifigally raised. I would be wrong if I said 


anesthesia machinea were raised,because perhaps only one modal. 


j 
} 


was raised and another model was not raised. 


The same thing is true of some of the accessories and 
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/ absorbers, let's say, that we talk about here. Perhaps one 
item was raised and another 1t:-1 waan't, either for 
competitive reasons or costing reasons and so forth. 
So, without a great deal of background information avail- 
able back in Madison, Wisconsin, I can't give you a definiee 


answer, 


JUDGE BARNES: It was not 3 or 5 percent across the 


board? 

THE WITHESS: No, it was not. 

You might just raise certain models? 

That's right. On anesthesia machines we might be raising 
one wodel and we might not raise another mcdel. 
Q Was it your testimony yesterday that there has been a 
change in the generic terminology used for respiratory 
equipment ? 

MR. TOPKIS: Did you say since his testimony yesterday? 

MR. NICKEL: No. I said was it his testimony yesterday. 

A I believe what I said was that over the last 15 years, 
what was called oxygen therapy back in those days has slowly 
evolved to inhalation therapy to what is now being wore 
commonly called respiratory therapy, respiratory care, because 
the scope of the treatment, the scope of the responsibility 
of this particular subgroup within medicine has expanded. 
Q Has it expanded to the point that respiratory care 


equipment now includes as a generic term products other than 
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those used to contrel or assist breathing? 
A No, but I think wadicine has come to recognize that the 
forces that come to play in controlling and assisting breathing 
are 2 great deal greater than they were 15 years ago. In 
other words, the ramifications or the Physiologicai imp) ‘- 
cations of a poor exchange of gases to the lungs have a far 
ereater effect on the bedy in total than they recognized 
or realized 15 vears ago. 

So, in order to do that job, a great deal more equipment 
is used than was used previously. It still all boils down 
te the fact that you are talking about the respiration of 
the patient, the breathing of the patient, but it is the _— 
all effect of that breathing thet has changed. 
Q My question is really this: Dees respiratory care ont 


| 


ment now include items other than those used to administer 


gases? 
A I believe it does. I believe thet you have to look at 
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other items such as, aspirating equipment which certainly has 
te be an integral part of the respiratory care because you 
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{ 
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simply are not able to pas gases with either medication or 
just air or oxygen into the lung anless you have a clear air- 


Lad 
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way, and in many cases the only way to get a clear airway is 
to suction cut the patient. 
On the fringes of it, and becoming more a part of 


respiratory care, is the diagnosis of the patient. We are 
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talking about therapeutic devices here and you are certainly 
not able to prescribe therapy until you have diagnosed what 
went wrong. So, there sre diagnosis parts of this coming 
into respiratory care. 

Q What companies in the United States manufacture and 
distribute ventilators used in respiratory care? 

A Well, we are getting into a little technical or 

semantics problem here, because, today, in respiratory care 

as such, the item you refer to is not a ventilator. At this 
time the reppiratory physiologist is trying to change the title 
from respirator to ventilator, but in the context of the 
testimony that I have heard and given and so forth, they are 
still called respirators and an offshoot of tnat is the so- ! 
called IPPB device which perhaps is in a broad sense a 


respirator or an aspirator also. 


Q What companies manufacture and market: respirators in the 


United States used in respiratory care? 

A Puritan Bennett; Ewerson; Monahan; Ohio, Drager to a 
lesser extent, I believe Bird. 

Q What companies import respirators? 

A Well, the Drager is imported, to the best of ay 
knowledge. I believe that there is 2 new one recently 
imported by NCG which I have not mantionsd hewe. I believe 
it comes from England and I believe it is called a Gill. 

Q Did they import that in 19737 


6/14/74 
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A If they did it probably was very late in the year. The 
sales probably wouldn't even show up. 
Q Would you estimate the total sales of -- 

MR. NICKEL: Strike that. 
Q What companies manufacture and market resuscitators in 
the United States in 1973? 
A You have Stephenson, I believe Air Shield, Globe, 
iaerdafl. Those are all I can think of at the moment, and 
Ohio. 
Q Going back to the respirators just for a second, did you 
include pediatric respirators when you were listing the 
companies? 
A I did not, but I probably should have and I should have 
included Bourn then. 
Q Ohio also has a pediatric respirator; is that correct? 
A Yes. 
Q Besides Bourn and Ohio, is there any other company that 
manufactures pediatric respirators in the U.S. or did in '73? 
A I believe there is one other, but I can't remember who 
it is. 
Q Would you estimate the sales of pediatric respirators in 
the U.S. in {737 
A I really can't, because our sales are rather limited 
at this point and your experience in finding competitive units 


in the field has been rather limited. That is normally the 


s2bu 


way that we would determine how many are sold and I guess 
we don't really have a good figure on how big this market is. 
It is a relatively simall iwarket and two companies that I 
mentioned, namely Bourn and Ohio, are in it. Our saies are 
rather limited and we haven't seen enough of the Borne accel tobe’ 
around to get any definite meaning frow the reports. 
Q AS compared to the total sales of all respirators in the| 
U.S., what percentage would be made up by pediatric respiratots? 
A 1 would say no more than 5 percent. 
And of that five percent, what amount would Borne -- 
MR. TOPKIS: It is not 5 percent, it is no more than 
> percent. 


Of that figure, what amonnt of that would be accounted 


for by Borne? 


A I don't know. 
te Less than one percent? 
MR. TOPKIS: Less than one percent of that figure, or --| 
MK. NICKEL: He said no wore than five percent of the 
total figure of respirators. 
Again, it is going to be purely speculation or suppo- 
sition on iny part. 


MK, KAPLAN: Then I object to it. 


One or two percent. 
One or two percent? 


4s lL aay, it is purely speculation. 
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JUDGE BARNES: Are these called incubators? 

THE WITNESS: Mo, sir. It is quite often used in 
conjunction with an incubator. The incubator is a container 
to provide heat and huwidity to the distressed newboan, and 
they may use this resuscitation device with it. It was 
designed for the very tiny infant. 

Q What companies manufactured and marketed humidifiers and 
nebulisers in the U.S. in 1973? 

A Mr. Nickel, there are literally dozens of them. I can 
mame a few of them. There is Puritan Bennett, Air Sheilds, 
Foregger, MCG, Ohio, Devilbys, Hudson. 

As I say, there are many more, it is a very common item 
in the market. | 
JUDGE BARNES: How many more items do we have to go 

through, Mr. Nickel? 

MR. WICKEL: Not that many more, your Honor. 

Q Were the humidifiers and nebulizers that you were 
referring to used or designed for use with respirators? 

A Not specifically, no. 

Q Could you elaborate on that? 

A If you would like me to, yes. You actually require a 
very special type cof humidification system for use with a 


respirator. Because you -- I am going to get technical here, 


I'm afraid. You can't disturb the pressure of the gas flow 
ef the respirater by increasing its volume to the patient over 
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that which is pre-set. The only way in some cases that you 


can humidify that circuit is by incre»rsing the volume of 


gas flowing through the vaporize have designed 


very specific vaporization equij _.. which in many cases will 
use ultrasonic or use heat. So you are literally warming 
the water or by ultrasonic breakup you are adding the humidity 
to the circuit without increasing the volume of the circuit. 
On the other hand, you use humidifiers and nebulizers 
for alltypes of respiration therapy where you are giving 
oxygen or air to the patient because both oxygen and air are 
very dry and without hutbidification you will dry out the 
mucous membranes and wind up with a bigger problem than you 
started out with. 
There are two different types of application, and one 
doesn't necessarily tie in with the other. 
Q What companies manufacture and market or import and 
market respirometers in the United States that can be used 
in therapy or respiratory care? 
A I belive that I mentioned that yesterday. The Wright 
respirometer was the one that I was aware of used in this 
country. 
Q And it is used in respiratory care? 
A It can be used either in anesthesia or respiratory care.' 
Q Do you have an estimate as to what percentage of the time 


that it would be used in respiratory care and what percentage 


| 
| 
| 
| 
| 
| 
| 
| 
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of the time that it would be used for anesthesia purposes? 
A I wouldn't even hazerd a guess. 

JUDGE BARNES: Is it the same instrument? 

THE WITNESS: Yes, it is, sir. 
Q Specifically designed for used in both respirtorg care 
or anesthesia? 
A You have a basic respirometer and there might be éetevebt 
attachments used on it if it is in anesthesia. You may take 
a different attachment if you interpose it in a respirator 
or are using it just as a free device, just simply to check 
the volume of the patient's breathing. But it is basically 
the same instrument used in anesthesia and so forth, and I | 
would find it difficult to answer you because I would Lengetn! 
the same instrument can be used is both places. In other | 
words, it could be carried out of surgery at the end of the | 
day, taken down to a ward to check the volume of the patient's 


breathing. 
Q Do you know if that is actually done? 

Yes, I am quite sure it is done. 

How often? Is it a common occurrence? 

Yes. 

What companies manufacture and market or import and 
market IPPB equipment in the U.S.? 

MR. KAPLAN: Your Honor, does he want importers, manu- 
facturers,resellers, or what combination of those three? 
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JUDGE BARNES: Can you clarify it? 

MR. NICKEL: I want both. I will start out by asking 
for manufacturers and marketers. 
A There is Puritan Bennett, Bird, Monahan, Ohio. Now you 
are getting down into the small hand-held or manual type. 
You have Mine Safety Appliance, the Medi-Haler, Ricker, 
Retec. 
Q Riker manufactures the Medi-Hsaler; is that oorrect? 
A Yes. 
Q What companies manufacture -- what companies import 
IPPB devices in the U.S.? | 
A I really don't know, but I don't think imports are of | 
any significant nature in that market. | 
| 


Q What companies manufacture and market inhalation therapy 


| 
| 
| 


imeubators ir the United States? 


MR. KAPLAN:; Your Honor, I am not sure there is any 


JUDGE BARNES: I don't reeell that either. 


| 
| 
basis for saying there is any such thing. | 
| 


MR. NICKEL: Your Honor, incubators are listed on -- 

MR. KAPLAN: I am sure that Mr. Nickel will correctly | 

point out that incubators are listed on Aireo's stipulation | 

but so, too, are other things that they would not regard as | 

inhalation therapy equipment, I am sure. | 
MR. NICKEL: Yesterday, Mr. Kaplan, Mr. Cosgrove ansvere(, 

| 


in response to your questions that the incubators listed on 
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this stipulation are used in respiratory care. 
MR. KAPLAN: Among other things. And I think in light 
of thet anewer, it is improper to talk about inhalation 
therapy with respect to incubators. 


Are there incubators not used for respiratory care? 


Are there incubaters used in respiratory care? 


Q 
A Yes. 
Q 
A 


I have to elaborate on the answer to make it perfectly 
clear. 

The addition of the use of oxygen in an incubator is 
only one of many aids that you are trying to bring to the 
distressed newboun. You are talking in terms of adding 
warmth, a clean cnvironment in terms of filtered air. Possibly 
you are going to add oxygen, slthough it has been proven 
that concentrations of oxygen cause RF, which is blindness, 
to the infant because of over oxygenization. I think when 


I answered the question yesterday, an incubator has the 
ability to add oxygen or administer oxygen, but it is not 
its primary function. There are others which are grouped 
together for the distress of the newborn. 

Q Does Ohio Medical manufacture incubators that can be 


used for the administration of oxygen? 


A Yes. 
| Q What other companies manufacture the incubator that can 
administer oxygen in the U.5.? 
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A Air Shéelds. Imported wu be the Drager. There is a 
new one just coming out on the market by Puritan Bennett. 
I don't reeall the name of the product. I don't think it is 
even on the market yet. 
Q Is the 198 Care-Ette listed on Commission Exhibit 330 
an incubator? 
A Until I see it, I don't know. 

It is listed on page F, Commission Exhibit 330. 

Yes. 

Is that an incubator? 

Yes, 

And it can be used to administer oxygen? 

Yes. 

In what geographic areas of the United States does Ohio | 
Medical market respiratory equipment or the items we have 
been discussing? 
A I thought I testified to that yesterday, but the answer 
is adl over the United States. 
Q In what areas of the country do the companies that you 


discussed market in the United States? 


have named as manufacturers and marketers ot the ttems we ~ 
| 


A We have mentioned a lot of companies here in terms of 
respiratory care. I would say generally they market 

throughout the United States. It may be that one of those 
companies in there does not market in Arizona and New Mexico, 


| 
| 
| 
| 
| 
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but generally speaking I would say they all do. 

MR. WICKEL: Can I have a moment, your Honor? 

JUDGE BARMES: Yes. 
Q You testified yesterday that Ohio Medical makes market 
studies, to determine the size of the inhalation anesthetic 
equipment and the accessories manufactured in the United 
States? 
A Yes. 

Does Ohio make similar studies -- 
A Yes. 
Q What is Ohio Medical’. estimate of the total sales of the 
respiratory equipment and accessories or equipment items we 
have been discussing, and I will list them -- 

MR. KAPLAN: Before you do, Mr. Nickel, perhaps I ought | 
to tell the judge that such a figure is contained on the 
piece of paper that we were discussing and it is one or the 
other. They are either going to live with both or they are 
going to live with none. 


JUDGE BARNES: I think you might ask your question and 
then ask the witness -- 
Q The items we have been discussing are respirators, 
resusciatators, humidifiers, nebulizers, respirometers. 


IMPB equipment, and incubators thet can be used to administer 


i] 


oxygen. 
MR, TOPKIS: And what is the question, does Ohio have a 
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figure on that total? 

JUDGE BARNES: Is that the question, Mr. Nickel? 

MR. MICKEL: Yes. 

Not does Ohio, I am asking for your estimate. 

JUDGE BARNES: Do you have an estimate, Mr. Cosgrove? 

MR. KAPLAN: I take it he is asking for a persenal 
estimate apart from what is in Ohio's files? 

MR. NICKEL: If he can give an estimate I will then ask » 
him what he bases it on. 


4 I have an estimate but my estimate does not include at 


this point -- you had mentioned ineubators -- but I do have 
an estimate, yes. 
Q What is your estimate? 
JUDGE BARNES: Ask him what it ie based upon. 
A It is based upon the document that I have been caterting| 
to, that is the nusber that I am going to use. 
Q Prior to seeing that document, did you have an estimate 
as to the eaxles of those items in the U.S.? 
A Yes. 
Q I would like that figure. 
JUDGE BARNES: Can you separate sn auswer here? 
THE WITNESS: I am having a little problem doing it, yout 
Honor. 


Excluding the incubators, we would estimate the market | 


} 
‘ 


to be approximately $75 miilion. 


, wee es 


Q Of that $75 million figure, what amount would be accounted 
for by sales of that item, Globe? 

A Infinitesmal. 

Q What alount would be accomted for by the sales by 


No idea, 

Would it be similar to Globe sales? 
Mo idee. 

Mine Safety? 

Very, very small. 

Retec? 


| 
Retec, again, very small. I don't have exact sales | 


figures, 
Q Referring again to Comission Exhibit 330 pages D and F,| 


there are a couple of nebulizers listed on that page, are 


A Well, first of all, I will have to go down here. We 


| 
| 
| 
those nebulizers used to aduinister oxygen or gases? | 
| 


have a deluxe heating nebulizer, that has to be grouped with 
the deluxe nebulizer, and we have an oxygen humidifier and a | 
high volume negulizer. Each one serves a slightly different | 
purpose but each one is used for the administration of 


oxygen or air to the patient. | 


Q Yesterday you mentioned or diseussed on direct ae 
hand-held nebulizers or bul» nebulizers. Are those nebul {zer| 


| used to administer oxygen? 
| 
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A Not normally, no. 

Q Are they used to administer drugs? 

A Yes, 

Q Is a medi-haler used to administer oxygen? 

A Normally it is used to administer air plue a medication. 


' Q Is that an over-the-counter product? 

A I don't recall. I don't believe so, but I af not sure. 

Q Could you give us the approximate cost of the nebulizers 

listed on Commission Exhibit 330 that you just referred to? 

A I don't believe I did. 

| Q Could you? 

12 | MR. KAPLAN: Your Honor, the price list is in evidence. 
| MR. NICKEL: I am interested in the general figure, not 


| 
| the exact -- 
AS | A I really can't. There is a wide range of them and I 
| can’t remember the prices. Some of them may be under $100. 
| Ie is in thet range. It is not $500, it maybe is $80 or 
| something in that range. 
| Q How would that compare to the cost of a medi-haler Sr 
| price? 
_ | A The prices are probably a littie higher for a medi-haler 
| 
| 
| 
| 
| 


you are not talking about similar things. 


| 
| 
but you are talking about two different types of applications, 
| 
| 
Q Yesterday, Mr. Cosgrove, you also discussed the hand-E- | 


vent manufactured by Ohio. 


® 


eee enero 


eS 


| 
| 
| 
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Yes. 

Is that a nebulizer? 

It has a emall nebulizer as a part of the system, yes. 

Ile that -~- is it used in the administration of oxygen? 

No. You normally administer air with a hand-E-vent. 

Is it desizn-! to be used in the home? 

Primarily, yes. 

Does Ohio manufacture and market other respiratory care 
equipment designed to be used in the home? 
A I suppose that some of our equipment such as an emergency 
oxygen unit that can be used for the cardiac patient or the 
patient with emphysema could find its way into the home. We. 
manufacture one of our oxygen tents that is used i- nos 
with a nebulizer in the treatment of cystic fibwosis. So, 
I would say yeg, these other jeans do find their way into | | 
Q Yesterday on direet examination Mr, Kaplan asked you 
with respect to a number of companies, if they were involved | 
in manufacturing and selling, marketing respiratory care 
equipment, and one of those companies was Bendix. Do yev. 


reeal 1 that? 

A Yes. 

Q What equipment does Bendix manufacture and market? 

A Bendix, I presume, is manufacturing and I know they are’ 
trying to market the home oxygen generator. | 


20 


a 


= 


R 
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Q Do they market it, to your knowledge? 
A It is advertised and se forth, but I don't know how 
successful they have been. We have no data to prove how many 
they have sold. 
Q Did they market that equipment in 19737? 
A I don't know. 
Q Do you know how they distributed that equipment? 
A No, sir, I do not. 
Q Another company that Mr. Kaplan mentioned to you is 
Blount Industries. 
A Yes, Santa Rosa, California. 


Q What kind of equipment do they manufacture at Mount? : 
A They manufactuge a complete line of disposable tubes, | 
sacks, cannulas, I believe they have a tumidification system | 
of some type. | 
Q Of the $75 million sales figure that you gave us ae 


what amount would be accounted for by their sales? 


A Very small. 


: 

Q What amount would be accounted for by Bendix? 
A Very, very small. | 
Q Another company you mentioned was, I believe, Bavona | 
Tube? | 
A Yes, they are located in Chicago. | 
Q What respiratory care equipment do they manufacture? | 
| 

A 


They manufacture a very high waality silicone tube which 


} 
i 
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can be used for tracheetomized patients or various types of 
inhalation therapy, respiration therapy. 

Q They manufaeture that one device, the tube? 
A I den't believe they manufacture the tube in total. Soe 
of the basic silicone components are manufactured in Racine, 
; | Wiseonsin and the rest of it is made in Chicago. 
How do they market the tube? 
Direct and through dealers. 
Do you know what their sales were in 19737 
No idea. 
Another company was John Bund? - 


What do they manufacture and market? 


Yes. 
I believethey manufacture oxygen tents. 


Anything else? | 
There way be some other preducts i: -he respiratory 


care field but I would say their primary product is an oxygen 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


' 
i 
i 
\ 


teat. 


Q Do you have any estimate as to their sales in '73 of 


| 

| 

espe 
A Re, sir. | 
Would you consider them te be very small? | 


| 
Yes. Tent therapy is on the decline in this country. | 


Bavena, is that very swuall also? | 
Yes, I think we just mentioned them. 
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Another company that was suggested to you was [Everest anf 
Jennings. What kind of respiratory care equipment do they 


manufacture and inarket? 


| 
| 
| 


A Sone kind of a small resuscitator device. Again, 
| 
primarily, they are known for stretchers and wheelchairs. 
| 
: , 
Would their sales in '73 also be s-nall? 


Yes, it would. 

You indicated yesterday that General slectric was a 
company that manufactures sonitoring equipment, blood gas 
monitoring equipment; is that correct? 

A Yes. They manufacture a rather broad line of electronic 
devices used in the hespital field. As a matter of fact, 
they manufacture pace makers. 

Q Do they manufacture any other items used in respiratory 
care? 

A They inay well be doing that, but I don't know. They 

may have introduced a product that I am not aware of. 

G Another company that I believe was suggested to you was 
L.K.B. Medical. 

A L.K.B. iledical is the company that distributes the 
inget-som units in this country, it is a Swedish designed and 
manufactured unit. 

Q What other products aside frou respirators does ungstron 
import in the United States? 

| 
A I really don't know. Here is another case where this ig 


} 
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their primary product, one that they are most well know for 
and that doesn't mean to say that they dort have some 
associated products that go along with it. 

Q Of the $75-million figure estimate that you gave ae 
earlier, what percentage of that figure would be accounted 
for by sales of the Engstrom respirator in the United States? 
A Again, it is very, very small. These are very expensive 
pieces of equipment and there aren't many hespitals in the 
United States that are going to spend that kind of money for 
a respirator. 

Q Another company that was suggested to you was Liquid 
Carbonizs. 

A Yes. 

Q What items do they manufacture? 

A They have pertty mich a line of respiratory care 
products such as humidifiers, tent canopies, regulators, 
nebulizers, disposables of various types, and so forth. 

Q Do you know fer a fact that they manufacture those 


items themselves? 

A No, I don't. I think they manufacture a portion of 
them and they probably buy some itesm and repack thea 

cr have then packaged under their label. 

Q If someone from Liquid Curbonics told you that they 
manufactured virtually nothing with respect to respiratory 
care, would you be inclined to believe then? 
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MR. KAPLAN: May we have the definition of manufacture 
here? Compluinant counsel in sceking responses to subpoenas 
haveused that as value added. I think there is a great deal of 
confusion here. 

THE WITWESS: Can you give us a definition of manufacture? 
Q What did you mean by manufacture when you used the term? 
You used it throughout your testimony, what have you been 
referring to when you say manufacture? 
A I think we mean that we take certain compom nts, either 
in a raw stock state or sub-assemblies, test them, and market 
them. 


MR. KAPLAN: That is the point. The definition that 


complainant counsel has used in the subpoena and the way 
people have repponded to it -- ) 

JUDGE BARNES: We are interested in the examination of 
this witness. We will take care of your definition. 

Does Liquid Carbonics do what you say Ohio Medical 
Products dees? 

THE WITWESS: I don't know how mich of their product 
they manufacture, according to my definition. 
Q Another company that was mentioned yesterday is Litton 
Medical Electronics. 
A Yes. 
Q What type of item do they manufacture? 
A Electronic manitoring devices. 
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Another company was 3-M. What do they manufacture? 
They entered the field of disposable breathing circuits. | 
JUNGE BARNES: Do they own Riker, or what is the nane of | 


their medical products division? 


THE WITNESS: I really don't know, your Honor. 
Another conpany that was suggested to you yesterday on 
direct was Teledyne. What equipment, respiratory care 


equipment, de they manufacture? 


A I think primarily they <« in the monitoring equipment. 
Any other equipment? 
Not that I mow of. 

2 Another company that was suggested to you, sir, was 


Victor rledical Products. What items do they manufacture? 


I believe inhalators, some small resuscitator devices, ahd 


some nebulizers,. | 


The $75 million estimate you gave me yesterday, what 


percentage of that figure would account for their sales? 


Very small. 


Another comany mentioned yesterday was Stevenson. Is 
Stevenson a subsidiary of Smith & Wessor. Slectronics? 

I believe it is, 
Q You testified yesterday about a licensing arrangeinent 
that you discussed at one time with BOC, thaec you discussed 
Ohio Medical discussed with BOC? 


Yes. 
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What did that proposed arrangement involve’ 

It involved one product called entinox. 
Q Did Ohio medieal ever sell any BOC respiratory care 
equipment vm the United States, BOC equipment in the United 
States, either respiratory or anesthesia? 
A I think the word "ever" is difficult. I can't go beck 
that far into the company -- 
Q Within the last 10 years. 


Not to my knowledge. 


A 
Q Has BOC ever -- 
A 


Excuse me, I should qualify that. We well the Cyprane 
vaporizer which is manufactured by Cyprane, Ltd., which is 
owned by BOC. In that respect I guess we have to say yes. 

Q You mentioned yesterday that Ohio Medical competes with 
BOC or at least one of their subsidiaries in the medical 
equipment market in Canada? 

A That is correct. 

Q With respect to what items, sir? One item you 
mentioned was the Boyle machine. Any others? 

MR. KAPLAN: Objection, your Honor. Is Canada in this 
case? 

MR. NICKEL: BOC certainly is in this case. 

MR. KAPLAN: We had testimony about the Fiji Islands, 
too, and I wonder if they are in this case. 

JUDGE BARNES: They compete on the Boyle machine. Do 
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you meed the other items -- 
MR. NICKEL: I am interested in BOC's participation 
in the markets to show that they had the techanlogy to 
expand their participation in these markets in the United 
States, 
JUDGe BARNES: Do you know the products they are selling? 
THE WITNESS: Specifically it would be anesthesia, 


as the Boyle machine and accessories, and probably central 


piping systeuis. 


When did BOC, if you know, enter the Canadian market? 


A I don't know. 
Q Have they expanded their operations in the inedical 
markets in Canada? 
A I really don't know. 
Within the last ten years? 
A I really don't know. 
Q Did Ohio Medical expect that BOC would expand Frazer- 
Swetman's operations in the United States after it acquired 


Frazer-Swetman ? 


MR. KAPLAN: I thought this was not a potential com- 


petition case, your Honor, 


MR. NI€KEL: : Your Honor, we have been through this 


once before. 


JUDBE BARNES: I think it is a proper question. BOC wa 


in the market and whether or not they expanded is another 
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question. You may answer, Mr. Cosgrove. 
A There was certain speculation on the part of Ohio 
Medical Products. The effect of the acquisition by Frarer- 
Swetman of BOC on Ohio and its business, yes. 
Q What was your expectation? 
A Well, the obvious reason for purchasing the company, 
a company like Frazer-Swetman, would be to expand its 
operation, unless, like somebody mentioned the other day, 
it was strictly an investment type thing, didn't seem to 
be lack of a good reason, 
Q Has Ohio Medical been expanding its operations in the 
respiratory care equipment market in the United States? 
A We have been atteupting to. 

You have been attempting to? 


You say in the United States? 


Yes, sir. 


Q 
A 
Q Yes. 
A 
Q 


What acquisitions in the medical markets that we have 
been discussing has Ohio Medical made in the last ten years 
1f any? 

MR. KAPLAN: Again, your Honor, does that have anything | 
to do with this case? If it does, I would like it explained 
to me, | 

MR. NICKEL: Yesterday he asked the witness about 


entrants and exits in this market. 
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JUDGE BARNES: You may answer. 

A We purchased the Gallaher Elastimas business in Fort 
Myers, Florida, I think it was seven or eight years ago. 

We acquired the Gordon Armstrong Incubator Company. 

Q What was the first company you mentioned, what did they 
do? 

A They mde conductive rubber materials. 

When was the first acquisition made? 

Seven or eight years ago. 

The second one is Gordon Armstrong company which was 
subsequent to Gallaher, I believe, they were a manufacturer 
of incubators. ENJ, which is a manufecturer of resuscit.-tor | 
devices. 

Q What was that acquisition, when was it made? 

A Eight or nine years ago. We purchased a company called | 
Electromed in Houston, Texas, about five years ago and 
about the same time -~- I'm sorry, it was about three years 
ago. Five years ago we purchased a company called Electro 
Systems in California, a maker of prefabricated walls. 

Q Walls? 


Walls. 


A 
Q Any others? 
A Mo, sir. 


MR. NICKEL: We have no further questions, your Honor. 
JUDGE BARNES: We will take a five-minute recess. 


(Recess. ) 

JUDGE BARNES: On the record. 
REDIRECT EXAMINATION 
BY MR. KAPLAN: 


Q Mr, Cosgrove, before you looked at the piece of paper 


about which we have had some discussion this morning, did you, 


have some estimate or did @hio have an estimate of what the 
S. market at the manufacturers’ level in 1973 was for the 

ansethesia equipment listed in CX 316-A? 

A Yas. oe 


Q What was it? ~ 


~N\ 
*~ 
SS 


MR. NICKEL: Objection, you Honor. There should be a 
foundation as to how he differentiates ~- 

JUDGE BARNES: I would like also to know if there 4s an 
estimate ofthe list of products shown on the document. 
A I have to bresk them dow into certain categories like 
anesthesia apparatus, which I beliege I gave you an estimate 
on which was not based on the document simply because I 
couldn't remember the number. It was based on my own 
caleulations of the number of what we sell and sc forth. 
I think I said somewhere in the range of $10 millior. 

Then we have a breakdown of endotracheal which we are 


tracking very closely and have had some recent reason to be 


dealing with beeause it is a growing area and we «sre interested 
im watching its vrogress, and we estimated that co be 
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|‘ approximately $5 million. 
The eccessory market which is made up of all of the other 
pieces of equipment used with anesthesia »achines but not 
| pecessarily a part of it and which there are many other companies, 
llicn. 


| mentioned before, the fact that it is a new growing area of 
our business and we track it routinely, we trakk competitive 
activity routinely. So I had at ay fingertips a figure of 
about $7 million. 


Ventilators were mentioned yesterday and wy number was 


' 
| 


based on the number that we sell and knewing approximately 
our share of the market sight be and extrapolating, I came up 
with a figure of somewhere around 3 to 4 million. And i 
believe that covered groupings here of what is on here. 

Q Did you include rubber goods in the list, womevhere in 
the list? 


Q Did you have some estimate for rubber goods used in 


anesthesia? 


AL would say I was relying on my recollection from that | 


document from the night before. 
Q So you just gave us some estimetes that you had 


previously? — 
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And you did not include in those estimates rubber goods? 

No, sir. 

All right, fine. 

Now, on direct and also on cross we had some discussion 
of the sales through dealers as opposed to direct sales. Do 
any of the dealers who sell anesthesia machines for one or : 
another company also service those machines? 

A Some dealere do, yes. 

Q And are there anesthesia manufacturers as far as you 
know who place reliance to one degree or another on dealers 
rather than on their own staff? 

A Well, the term "to one degree or another" is a little 
difficult for me &o assess. 


MR. NICKEL: Before you answer, let me object to the 


question as to what you mean by reliance, Mr. Kaplan. 


MR. KAPLAN: I mean, do they have servicing done by 


dealers rather than by their own employees. 

A I think they will probably rely on a dealer in a given 
area where they do not have their own service representation. 
So they train that dealer to represent them in that respect. | 
Q Is it necessary or unnecessary for a manufacturer or a 
distributor of anesthesia machines to have ea service staff 
eapable of servicing all ite machines all over the country? | 
A I think the fact that there are a number of manufactueerts 


who use dealers to one degree or another for servicing, yes. 
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Q How, fe it necessary for someone who wants to engage in 
wanufecturing one or another type of anesthesia equipment 
we have been discussing to manufacture a complete line of all 
theproducts we have discussed in the past twe days? 
A No, it isn't. 
Q What do you base that conclusion on, Mr. Cosgrove? 
A Well, I am thinking probably of one of the most recent 
entrente into the field of anesthesia equipment which would 
have to be Dupayeo, which was not two or three years ago, but 
over the past six or seven years, they came in with a machine, 
a basic machine deisgn, and over the years they have added a | 
number of accessories and so forth. They came in with a 
basic machine design that answered a specific need in a 


specific location, 


| 
Q In response to some questions from Mr. Nickel earlier this 


{ 


morning, you responded that various companies had a small or | 
very small share of a market or a group of sales. Did you 
mean by that, less that 5 percent, or some higher figure? 

A Probably less than 1 percent. 

Q You said Ohio has about 40 people in the research and 
development area? 

A Approziméely, yes. 

Q Without disclosing what types of projects they are working 
on, what are the broad areas that research is going on in at | 
Ohio? 
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we have an advanced development group working in areas 
which are not necessarily or by definition are not related to 
the product lines that we are in the market with. We have a 
separate proup again working in the field of anesthetic agent 
We have a group which is responsible for the development -- 
I should say for the maintenance of the product line as well 
as redevelopment in anesthesia, respiratory care, central 
piping systems, pulmonary function, neonatal equipment. I 
think I have covered them all, 
Q Do you have some personal knowledge of companies that 
are making conductive tubing apart from Ohio? 
A Reusable tubing or disposable tubing? 
Q Both. 
A In the reusable tubing, I think most of the reusable 
tubing other than that manufactured by Ohio is imported into 
this country. 
Q And the disposable? 
A The disposable, theee are quite a number of companies 
manufacturing canductive disposable tubing. 
9) Will you name the ones you are aware of? 
A Medicon, Flex-Tube, I believe Pharmaceal, 3-M, Foregger, 
that's all I can think of right now, Mr. Kaplan. 
Q Do you know anyon? else that manufactures items ¢& equip 
ment such as the Riker Medi-Haler? 


A Br:on, Retec, I believe Winthrop has one. 


By the way, in your $75-million estimate that we had in 


° 
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the respiratory care and inhalation therapy field that Mr. 
Nickel asked you about, did you include equipsent such as the 

Ricker Medi-Haler? 
A Yes. 
Q = Did you inelude hand-held nebulizers? 

5 |) A Not in the sense of the type thet you buy at the drug 
store with or without preseription which would be simply a 
means of dispensing medication or a broncho-dilator. 

Q Are IPPB machines used for dispensing broncho-dilators? 
A Among other things, yes. 

MR. KAPLAN: No further questions, your Honor. 

I'm sorry, your Honor, one other thing, not a question, 
necessarily. But in the pursuit of our effert to keep every-| 
body well read and well informed, we would like to offer 
as Exhibit 253 the June 17 Newsweek which contains an adver- | 
tisewent by Owens Illinois, stating that they have recently | 
developed a new technology for inhalation therapy and 
depicting some of the equipment. 

JUDGE BANNES: Let me propose that we just excerpt out 
the ad end since it is a current issue of Newsweek, I can 


take the remainder home with me. 


MR. NICKEL: before you do that, may I make an object fon? 


JUDCE BARNES: We will give it a number and then you can 
make an objection. | 
MR. KAPLAN: BOC 253 from Neweweek of June 17, 1974, 


» gen) 

two pages. 

MR, WICKEL: Your Honor, wv objection i <his: This 
hae absolutely no probative value whatsceser. We don't know 
whether Owens Illinois presently markets these devices in the 
United States and you can't get it from this document. It : 
has no probative value. 

MR. TOPKIS: They spent about $20,000 advertising on it. 

MR. KAPLAN: They certainly thought that the could aarket 
it because they spent money on it. Time didn’t give them the 
space -- 

MR. THURMAN: Why don't you call them? 

MR. KAPLAN: Call them in rebuttal? | 

MR. NICKEL: I think you ought ko exit them in your | 
defense, Mr. Kaplan. | 

JUDGE BARNES: You are arguing about the weight this 
Ought to be given. I will ruceived -- this is an ad fron 
Newsweek Magazine and I will received it in evidence, 
RX 253, for whatever it is worth. It is RX 253-A and B. 

(BOC RX 253-A and B received in evidence.) 

MA. KAPALN: I would also like to offer at this time 


assignments of the meeting of the American Society of 


Anestheasiologists. We had the 1973 list yesterday and I 


| 
| 
| 
BOC 229-A through Q which is the 1974 technical exhibit ™ 
| 
| 
| 


wuld simply like to offer this at this tine. 


JUDGE BARNES: I assume this was taken from the 
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publication and prepared as a list; is that correct? 

MR. KAPLAN: I believe this meeting has not yet ccurred 
as far as I am aware, of the society. 

JUDGE BARNES: These epaces have been assigned? 

MR.KAPLAN: As far as I understand, they have, your Honor. 

MR. NICKEL: I am going to object. This is totally 
unreliable. We don't know whether these spaces have heen 
assigned or not and we don't know whether these people will 
show up and make their exhibits or not. 

JUDGE BARNES: How was the list provided? 

MR. KAPALN: By Mr. Lake who rented a booth there. It 


just seems to me a little foolish to bring Mr. Lake from 


MR. NICKEL: I think it ig a little foolish to introduce 


| 

: | 

Cleveland to say that they rented a booth. | 
| 


it, Mr. Kaplan. 
MR. KAPLAN: I don't think we ought to get into foolish | 


1 
' 


exhibits, Mr. Nickel, we don't have the time. | 


MR. NICKEL: We don't know how it was prepared, who 
prepared it, and what it means. ! 

JUDGE BARNES: I will reject BOC Exhibit 229. We have a 
1973 actual program that we knew Sccurred and the people who | 
were presumably there. I will reject BOC Exhibit 229 A 
through Q. 

(BOC Exhibit 229-A through Q rejected.) 
RECROSS EXAMINATION 


BY MR. NICKEL: 
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Q What companies are engaged in the manufacturing and 
marketing of the medical equipment that we have deen discussing 
have service forces? You mentioned that Ohio has a service 
force, does Yoregger? 
A Are you spaking now specificaily of anesthesia, inhalation 
anesthesia equipwent or -- 

That is fine, inhalation anesthesia equipment. 

I believe Foregger has a service organization. 

Does North American Drager have a serviee force? 


I don't know. 


I don't know. : 
| 


Does Dupayco have a service force? 
If it does, it is in a very localized area. 


Q 
A 
Q 
A 
Q Does Frazer-Seetman, Harris Lake, have serviee forces? 
A 
Q 
A 
Q 


} 
i 
\ 
| 
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Are there marketing advantages for a company fo have a 
full line of anesthetic inhalation equipment and secessories! 


| 
| 


you give the sales representative a broader line to sell and | 


A I suppose you would say there are two advantages: One, 


over which you spread your sales costs, selling costs, and | 
from the custower's point of view, perhaps we can call on ove 
company to provide him with any nusber of prodacts. However ,| 
thet doesn't always mean that you have the particular product 
thet he wants. 

As an example, someone might want to buy the Ohio~- 


Til use Ohio as an axample -- may choose to buy the Ohio 
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anesthesia apparatus but yet they may prefer an Air Shields 
ventilator, whieh, as I said, is used in conjunction with the 
tubes for anesthesia. 

There may be people who buy the Foregger anesthesia 

machine and desire the Ohio ventilator. 
Q Is it an advantage to salesmen to have a full line of 
equipment to sell, does that enable them to call on the 
customer, more regularly then they would otherwise? 
A You have touched on a point which is under constant 
discussion by any company engaged in the selling effort. There 
are two schools of thought: some companies feel that. by having 
one salesman or a group of saleemen cover a very broad léne of 

| product, you are unable to provide them with sufficient | 


technical intelligence or education to sell a broad line, and 
secondly, they are calling on so many people, using the | 


| 


hospital field as an example, calling upon so many people in 


the hospital itself, they aren't capable of doing an adequate! 


job on any one. | 


On the other hand, people feel they would like to have al 


specialized group calling oniy on the anesthesiologist and 
selling a very narrow line of products. 

So there are two schools of thought and I am not wure | 
which is right and which is wreng. 
Q Of the 40 or 50 people working in Ohio Medical's voseureh 
and development Sacteaek, is there a certain number des igneti 
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to work specifically in the medical markets we have been 

talxing about? 

A The markets you were talking about -- 

Anesthesia equipment and respiratory care. 

A Generally, yes. There is a group that would be working 

in the field of strictly anesthesia equipment, and let's say 
_ there is one, although our nomenclature is slightly different 

than the arrangement of products was arra= xed here, we have : 

another group of people that would work in, iet's say, 

respiratory care products. 

Q Well, is the R & D department divided into divisions 

and each division handles a difference area? 


A That is correct. | 
Q How many people would be involved in inhalation anesthesia 
equipment and accessories? | 
A Two. 

Q Would anybody else besides those two pecple ever be 


involved? 


| 
Aq Yes. That is why I had phrased my answer to you in ae 
| 


fashion, because you would have a movement back and forth 

depending upon the effort that you are putting in at any given 
time in terms of drafting help, for example. | 
Q Two exclusively are involved in inhalation anesthesia? | 
A Me, Mickel, what I should say is not exclusively, but | 


primarily. In other words, they can be moved out of anesthesia 
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into respirators, as an example, if we had a deadline to 
meet or a particular problem where one of thuse gentleman 
are capable of handling ic. 
Q At any on@ time is it possible that all 50 people might 
be involved in an anesthesia inhalat! © product? 
A At the risk of sounding facetious, I would say anything 
is possible, but i have never seen anything like that in my 
years in the company. 
Q What ig the largest number that would work at one time on 
anesthesia equipment and aceessories? 
A Again, I think it would be, tm the history I can senats.| 
I think it has been two or three. That is the normal 
complement. There isn't al’ that mich development coming 
out at one time. 
Q That would be om a specific project? 
A Mo, they are working cn a number of projects at one time, 
A good development group cannot operate on one project. They 
have to operate on a group of projects. | 
Q You mentioned about five areas in which -- general 


ereas in which research and development is involved; correct? 


A Yes. 
Q And you testified you would have two or threeinvolved in 
anesthesia equipment and accessories? | 
A Yes. 


Q Mow many would be involved in respiratory care? 


i 


y 
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A We have, as I say, respiratory care is not a specific 
entity within our development group. Some of them are in 
the secondary pipeline area which fall into this area, 


respirators whih fall into this area and in inhalation therapy 


which fall into this area. I can't divide men up in halves 
and bring them all up under respiratory care at this time. 
I can't do it because they move back and forth. 

As another example, when we work in the area of incu- 
bators, there may be somebody who is more knowledgeable in 
another area thet will be brought tn: to assist them i: some 
flow problem in an o-vgen system, 

Q You mentioned on redirect that you included the Riker 
Medi-Haler in the $75 million estimate that you gave me 
earlier as to sales of certain respiratory equipment in the 


United States. 


What about of the $75 million figure would be accounted 


for by the sales of that Medi-Haler? 
A That would be very small because that type of unit 


represents a very smell percen&zage of that total part of the 


market. 


Q Is it your testimony that you excluded over-the-counter 


broncho-dilators as being inhalation therapy equipment? 

A Yes. We have no knowledge of it. We are not involved 
im it. 

Q What type of equipment does Breon manufacture? 


a aeons 

They make a small hand-held type of -- 

Is that over the counter? 

I'm not gure. I really don't know. 

How about Winthrop? 

Again, I presume these are prescription. Our handi-vent 
which we mentioned goes into the home sector, it is preseript lon, 
it is supposed to be. That doesn't mean that actually the 
pateint, the potential patient, walks into the drugstore with 
a prescription from his doctor. You probably could walk in 
off the street and ask for a handi-went in a drugstore and 


they probably would sell you one. 


Q Are the items manufactured by Brion and Winthrop similar’ 


tothe handi-vent? 
A No, these are a simpler version of -- just a means of 
introducing antibiotics or a broncho-dilator to the patient. 
JUDGE BARNES: Do these devices have the drug alr-ady 
in it or do you buy the drug -- 
THE WITNESS: You buy the drug as a prescription. 
Q You said Dupayeo entered the market with less than a 
full lines ‘hen did they enter? 
A I believe seven or cight years ago. I don't have the 
exact date of when they entered -~- well, they still are -- 
they are a West Coast firm and their initial marketing efforts 
were on the West Coast in the Southern California, Los Angeles 


area. 
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Q Have they been extending their line? 
A Yes, they have been expanding their line and their 
coverage. 
MR. NICKEL: No further questions, your Honor. 
MR. KAPLAN: No further questions, your Honor. 
JUDGE BARNES: Mr. Cosgrove, thank you very mich. 
(Witness excused.) 
JUDGE BARNES: We will adjourn until 1:15. 
(Whereupon, at 12:15 p.m,, the hearing adjourned 


for lunch.) 


eo es ee 
A 33Q0U 


2528 
AFTERNOON SESSION 1:25 p.m. 
JUDGE BARNES: On the record. 
Mi. TOPKIS: If your Honor please, we will call Mr. 
Laister. 
PETER LAISTER 
was duly sworn by Judge Barnes ard testified ag follows: 
‘ | DIRECT EXAMINATION 
* BY MR. TOPKIS: 
| Q Mr. Laister, you hold a position with the re: vondent 
British Oxygen. Will you tell us what that is, please? 


| A I am now a director of British Oxygen Company and 
chairman of the subsidiary, BOC Finance. | 
12 Do you hold any other titles, positions, responsibilities? 
, A I think I am still chairman of BOC Trans-Shield, which 

| is a British company, and I may or may not be, according to 
the timing, still chairman of Medishield, the Medishield 

| Corporation registered in England. 


co Do you have any positon with Medishield, Inc.? 


A No, that is a subsidiary of the Medishield group. 
And of that you have been chairman, I gather? 
A i was chairman until my responsibilities kept me here 


full-time and Mr. Smith, the group ehairman, is going to take 
over the chairmanship of Medishield. I have been chairman of 
Me“ishield since we started it. 
Q How long ago was that? 
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ry That was about the middle of ‘72. 
Q Would you start, sir, with any time you may have spent at 
a university, and trace your career for us? 
A Yes. I was at the University of Manchester where I 
took a degree in chemical engineering. From '56 to -- it tust 
have been '46 to ‘49, 
Q I was just thinking that you look terribly old for your 
age. 
A 1946 to 1949. Then I was called up into natimal 
service. I was in the Air Force for two years and then I 
joined an oil company in 1951. 
Q I know a lot of people are ashamed of oil companies 
today, but which one was it? 
A Esso Petroleum, a wholly owned subsidiary of Standard 
Oil of New Jersey. 
Q What did you do for them? 


A I started off as a process engineer and in the course o 


the next few years, held various operating posts, varias 
supervisory posts. I was head of the design department. 

I became a technical superintendent, cost superintendent 
after that, the chief engineer, subsequently the assistant 
refinery manager in Fawley, Southampton, and then I was moved 
to Lendon to the head office where I became refining | 
coordinator for the company, and then I moved into the | 


marketing department for three or four years where I was 
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general manager of marketing operations. 
Q You were in charge of sales -- 
A Distribution rather than sales. 
Q Throughout the U.K.? 

Yes. 

And that lasted for three or four years? 

Yes. 

When was that? 

That was up until 1966. 1 was in London froin about 
'62 to '66. The first year in refining, the next three in 
marketing. And then I left Esso Petroleum and jointed BOC 
in 1966, Easter. 
Q While you were with Jersey, did you have any -- or 
Esso -- what was its formal nae? 

Esso Petroleum, 
Q Did you have any connection with the industrial gases 
business? 


A Yes, I did at one time, I was responsible for the 


group that had to provide or see tp the provision of what we 
call offsite utilities and nitrogen was one of those require- 
ment and I found myself in tne position of negotiating, 

first of all, with BOC, to get nitrogen to put into the tops | 
} 
of the oil tanks, both crude and other, to act as an inert | 


gas shield. We had been using inert gas generators but we 


had built new tanks and we needed large enough quan&jties so | 
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we thought we should buy outside supplies of nitrogen. I 


negotiated for awhile with BCC but decided that the price that 
they were asking for the product in the late fifties, I suppose, 
was a little too much and I turned to a newcomer, Air Products, 
_ whe at that tine, had a plant-making business in the U.K. but 
f ! had built no plant supply sbhemes, and I negotiated, in fact, 
7 with Dexter Baker, in England, and eventually awarded then 
a the contract for the provision of nitrogen, and that was the 
9 | basis of the AP start in the United Kingdon. 
lus Q Was that the first contract they had gotten? 
ait A Yes, it was. Im fact, we had thought of building the 
12 plant ourselves, we had assessed the process technology 
| 


involved which was similar to our refining wits in several 
ways, but we in fact went to an outside contractor. | 
! Q You went to BOC in Easter of '667 | 
" | A That is correct. | 
| Q In what capacity? | 
A I joined as chief executive of the chemical plant ! 
'9 | division which it was known then as, which is the group that | 
** | makes these tocnage plants in Korth London, which have been | 
*! | yveferred to. : | 


Q That plant makes air separation plants’ 
-| A ! 
4 | Q Does it make any other kind of tonnage plants? | 
25 A It can mke LNG plants. 
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Q LNG? 
A Liquified natural gas. It is perfectly capable of making 
hydrogen plants because it can make pressure vessels. It 
aleo makes various storate vessels as do most facilities like 
that both for static storage, road tankers and rail tankers. 
Q Is there any significant technological distinction between 
a plant used for the generation of air gases and a plant 
used for fractionation of natural gases? 
A No really significant difference. One design team and 
factory would be able to do either. 
Q Okay. So your first task was with the chemieal plant 
division. How long were you there, sir? 


A Until about Christeas of that year, and at that time I 


was asked by the then managing director, Dr. Goldstein -- 

Q Managing director of BOC? 

A Yes. Iwas the chief executive just of the chemical 
plant division. He asked me if I would in fact become -- 

I beg your pardon. It might have been Mr. Smith who asked 
me, but it is neither here nor there. I was asked to become | 
the chief executive of a newly formed gas division. I say 
newly formed because BOC up until 1966 had operated its gases 
divisions in a functional manner, that is, somebody was in 
charge of regions, geographically and someone was in charge 
of marketing, and someone was in charge of production, and it 
was a very inefficient way of going on. They were bringing 
all of those together and I was asked to both create this new 
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division and to build it, take it on and manage it. 
Q And did you accept that position? 
A Yes, I did. 
Q What did you do? 
A Well, we reorganized it. The profit record of the 
component parts of that division had in fact been going down 
over the previous several years. We managed, over the course 
of the hext two years, to turn that profit record around and 
build it up to a more satisfactory state and to give the 
division an identity of its own. 
Q Do I gather that you stayed with the gases division 
for two years only? 
--A- Yes,.it was only two years because in January '69, 
Nichol-Gross died most unexpactedly. He was a young man, 
and Mr, Smith who was the joint managing director left on 
his om, he was appointed to the position of group managing 
director on his own by the chairman, Mr. Hutchison, and I 


and Mr. John Williams were appointed as managing directors 


| 
| 
| 


and Mr. Hesketh Jones was appointed a director. He was 
appointed a managing director six months later. The business 


was divided up amongst the three managing directors. 

Q What was your responsibility? 

A At that particular time almost everything but gases. 
had been looking after gases but as a managing director I 
was looking after welding, metals, chemicals, food services 
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and what we now know as advanced engineering which we now 
know as medical. 
Q Bow long did you continue in those responsibilities? 
A They varied. As we developed our organization, we inter~ 
changed some be@ween John Williams and myself and some of it 
I retained up until this past March. For example, the 
advanced engineering responsibility was sowething that I 
carried through all those years where I handed chemicals over 
to John Williams about two years ago, so I could concentrate 
more on the European development when Hurope assumed a higher 
priority and staategy. 
Q Did you say before that you are in the proeess of 
ucopping the medical responsibilities? 
A Yes. Now I have been asked to act as chairman of BOC 
finance and that, in itself, is not a large job since it is 
a holding company, but really to act as the prime liaison 
im our American affairs both with Airco and with any other 
activities such as this one. 
Q Hence, the term clean-up hitter. 

When you speak of American affake, Mr. Laister, do you 
embrace both of the American continents? 
A At the present time, the development in Brazil is being 
handled by Chris Hesketh-Jones, one of the other BOC directors. 


| 


It is in its early phases. Our expectation is that we will 


stronly consider whoever is sitting in America, to take an 
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overlook position with respect to South America, but that is 
some time in the furure. I don't include it today but it is 
a possibility. 

Q In 1967 I gather ,ou had responsibility for industrial 
gases; is that correct? 

A Yes, that is correct. 

Q Did you have any connection with the joint venture that 
was then established between BOC and Airco? 

A Yes, I did. I had a great deal to do with setting it up 
and I was subsequently a member of the Boards of the two 
companies that we formed, BOC-Airco and Airco-BOC. 


Q Incidentally, speaking of being a director, you spoke of | 
yourself as heing a managing director. Does that mean that ypu 


are e member of the board of directors of BOC Company , Ltd. 2) 
A Yes. As a managing director you are both a member of | 
the board and a member -- on the managing directors and 

the group managing directors and the group managing director 
form the executive committee. Today the executive committee 
consists of executive directors and Mr. Smith, the chairman. 
Q And the executive directors are yourself -- 

A Mr. Williams, Mr. Hesketh-Jones, and of course the 
chairman himself. 


Q Mr. Smith? 


A Yes. Our other direcotrs are non-exegutive and are 


outéide directors in our terminology. 
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Q To know who they are, will you tell who they are? 
A Six Geoffrey Eley is the vice chairman. Sir John 
Crowley is the -- a member of the board. He is an outisde 
director. Mr. len Fraser ie an outside director. Sir Owen 
Wansbrough-Jones. And Lord Elworthy is an outside director. 
We also, since either March or April of this year, have, 
as part -time directors, outside directors, Mr. Giordano, 
the president of Airco, and the chairman of Airco, Mr. George 
Dillon. 
Q Mr. Laister, could you tick off for us, please, the jobs 
these genelemen hold when they are not engaged -- that is the 
outside directors, when they are not engaged as BOC directors? 
A Sir Geoffrey Eley is chairman of Tillings, a major 
British industrial group, it hae holdings in a number of 
industrial areas. It operates companies in a number of 
industrial areas. He is also, I believe, vice chairman of the 


| 


British and Middle Eastern Bank. 


| 
| 
| 


Q And Mr. Fraser -- 
A I think I have the title slightly wrong there. 

Me. Ian Fraser is chairman of Lazards of London, which 
is a merchent bank of the city of London. 
Q Mx. Cowley? 
A I don't think John Cowley has many active directorships 
at the moment. He may have some but I don't know what they ! 


are, 
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Q He is retired? 
A He is retired from full-time business life, yes. He was 
in fact a general, So, he retired from the aray. 
Q Lord Elworthy? 
A Lord Elworthy, chief of the imperial general staff and 
marshal of the air force, he retired from those posts and 
is now director of two or three other large British companies, 
including, I believe, BP and Rolls-Royce, Ltd. 

Sir Owen Wansbrough-Jones has retired from Wilson, which 
is a major British chewical company. 
Q Mr. Leister, during your years in charge of the industrial 


gas operations and as a result of the existance of the joint | 


venture, did you come to knay any of the Airco people? | 
A Yes, I did, several of them, very well. | 
Q Specifically, sir, would you tell me, as of right now, | 
how well do you know Mr. David Craig? | 
A Well, of the .freo people I got to know him best. — 
Mr. Giordano as a friend, too, but prot >ly David Craig and | 
his family and my family, in fact, got to know each other | 
extremely well. We were on visiting terms. 
Q What do you mean by visiting terms? | 
A Well, if I came to America, I would inevitably either stay 
with them or visit them, and if he came to England he would | 
eertainly come to see us. | 


Q Did you see Mr. Craig during the spring of 19737 
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A Yes, I did. Im fact, I am sure I saw him several times. 
In fact, I think he and his wife stayed with us in early '73 
or in late '72. I saw him a number of times in the spring and 
through the early swumer of '73. 
Q Well, there has been testimony here, and I believe you 
were either present when it was given or you read it, as to 
@ meeting that you had with him in June of 1973. Do you 
remember that? 
A Yes, the early summer, which was about the end of the 
first week of June, June 9 or 10, as I remember it. 
Q Would you tell us about it? 


A He had rung up a day or ewo earlier and said he was 


traveling through London. Airco had business on the cont inent 


and they usually come through London, and he had, 1 suppose, 
asked himself to dinner. He used to ring up and he always 
used to come over. So, I had arranged for him to come to 
the office where I would pick him up and take him home, at 
about five o'clock he was going to come to the office and 
wait for me. | 
Q Now, let ma interrupt you for just a second and ask you” 
whether prior in the period reasonably prior to that meeting, | 
that meeting with Mr. Craig, had you had any business 
diseussions in connection with Airco? 

Yes, Thad. In fact, I had had, quite coincidentally, 
business discuseions on the same day. 
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What had happened was that about two weeks, I think it 
was, earlier, a British merchant banker -- 
Q Let me stop you right there, sir. Just for this record, 
what is a merchant banker as the term is used in Britain? 
A Well, I suppose, if 1 could compare it with an American 
merchant bank, we would call Lazard-Freres a merchant bank or 
Newport Securities, They are people who are in investment 
banking but not the cleazring banks. It is not like First 
National (tty, it is more like a banking house. I am not sure 
of the terminology. 
Q You don't go there to cash a check, but to buy a business? 
A That is correct. | 
Q All right, sir. Now, you were saying that a couple of | 
weeks prior to your meeting with Mr. Craig you had had nena, sy 
about a merchant bank when I interrupted you. 
A Yes. I had either been rung up or written to, I don't | 
remember which, by one of the partners in London ot Rothschild. 
Q What is Rothschild? | 
A A merchant bank. 


The prefident of their American associate company, New- 


court Securities, which is an american merchant bank, was 
coming over with one of his vice presidents and that the 
three of them would like to come and talk to me, and he didn't 
tell me about what. He said he thought I would like to meet | 


these gentlemen and he thought I would find it interest ing. 
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7 I said yes, and we fixed « date whieh was in Jume, the 9th or 
| 18th. 

71S Was there sous diseussion of Aireo there? 


A Ge, I'm cerry, yes. 
| They came in the afternoon, I really can't remember if it 
was the afternoon or just before lunch, but they came, three 


| of them came, in fact, Mr. Leach, Mr. Berguen end Mc. Berguen's 
| viee predident whose name I den't remeuber. And they asked 
me if I was aware of the siturtioen in the Ameriean stock 
market. Wow, in the carly suumex of 1973 was when your 
stesk market depression was still news. It had been going 
Gown and it had reached levels which were unusual both by 

. Amaziegen and European standards. ‘Indeed, our own stock 
had stayed fix. x et that time, since that time somewhat, but 
at thet tine, our steck market was fire, and so we were well 
aware that the American steck market was down and that this 
was producing some interesting results and pessible opper- 
tunities. 

So I teld him, yes, I was pretty much aware of it, we 
had bean following it in general texms. We then hed a general 
conversation in which he pointed eut or Mr. Berfmar poiated | 
out the indications of this, the opportunities it presented | 
fex British companies. I told him we were gomerally aware of 
the changed situation, and then he asked me if we were 


interested in Aizes. | teld him yes, we were, they were one 


| 
| 
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of our sort of competitors in a sense, although we didn't 
compete with them directly but they were one of the big names 
in the world tn the gas Lusiness, that we _ertainly were 
interested in Airco, what news did he have? 

And he told me, first vf all, their price was way dow, 
that was not news to me, that I was aware of. Then he told 
me, in confidence, that they had good reason to believe that 
a bid was going to be made -- 

Q By "they," do you mean Airco or the merchant bank? 

A Tie merchant bank told me that a bid was going to be made 
by somebody whom they did not name, and they wither couid or | 
would not name them. I asked them who it was, but they | 
‘wouldn't tell me, they said a bid was going to be made for : 
Aireo shortly. I was interested. I mean, I asked them | 
question about it but I got little more information from them 
about thet, but they were very confident about it. They 


of their information, but we subsequently, within the next 


were pretty positive. In fact, I st{il don‘t know the basis | 
| 
| 


two or three weeks, had the same information from other sour ° 
But, at that time they were the first people to bring that | 
news to us. | 

Q Have you now toi:| us the substance of that conversation | 
at that meeting? | 

A Well, the last thing I said to them was, well, it is a 


strange thing, but I am in fact taking one of the Airco 
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| vige presidents heme te dinner tonight, so I'll go into it 
a@ little bit. 
This was the same day th:t yeu were meeting Mr. Craig? 
Yee, it was aetually the same day. 
All right. Whet happened then? 
That same afcerneen, I immediately teld Mr. Smith what 
I had learned and I also talked te Paul Boscnnet who is our 
directer of pleaning aad finence, he is not a member of the 
beard, but he holds the title and post of director of finanee 
end planning, and I teld him whet I had learned and I asked 
him to set in hand a study of the implications for BOC of an 
Aizreo bid, That is whet was involved in somsbody else's 
‘galing a bid and what were the factors of special interest 
te us, because quite obviously the first thought that went 
through ay mind was, this changes the whele gems, this is an 
almost unique opportunity, and we had better look at it pr 
quiekly. 
So, I passed this information on te him and he started 
work on that preject almost immediately. 
Q And what happened ~~ I take ft that night -- 
A That might I sew Craig. In faet, I talked to him in the 
ear going home and I felt some diffigulty in mentioning to 
directly the news I hed gotten from the warchent bankers. 
eertainly had net said I sheuldn’t mention it at 211i, because 
I told them I was sesing Craig. I didn't just want to say tol 


| 
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\ | Monday, thet first of all, Airco had -- well, first of all, | 


| Aixee were thinking abeut the possibilities of a takeover bid | 
‘ being unde or else he wouldn't have resected so quiskly, and 


| og ae 


Ie is on the record, anyway, I believe. 

Mm. TOPKIS:. I wiki eavk the whtneve to mewe tt slong, 
your Mener. This is in the record, but I theaght your Heacr 
wight benefit from heving it -- since this wes kind ef a twe- 
part operation, Mr. Smith was doing part of it and Mr. La 
the other part, I thought it wight be useful to have both 
versions ef the stery, but -- 

Q Me. Laister, 4f you weuld move it along, please. 

A Well, Mr. Craig had spoken to Mr. Glordane afterny 
eouversation with him, so it had struck some sensitive spot, 
that dleewelen, - 

Qq Wheat happened then, sirf -Shere was « conversation 
the cheimu and Mr. Glerdanc, and then -- 

A Piseussions within the BOC exeeutive committee and the | 
BOC betad, and we started preparing data, including hav‘»: 
éiseussions with the merchant bank, Lazards, with respect 
to the considering whether we would or would not make a 
eodunter bid. 

Q Let me ask yeu te take a leek at Beownents CX 72 end 


(BEST COPY AVAILABLE 
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Craig, "I hear you are getting a bid.” It needed a little 
thinking over. 

I asked him in general terms abo their share price, and 
I said, "Don't you feel vulnerable, aren't you vulnerable to 
a takeover bid?" And he said, “Well, we had thought about it, 
it could happen.'' We talked in those sort of terms without 
mentioning anything specific at all, and then I arrived home 
and we dropped the subject. We didn't discuss it over dinner 
at home with the family, and I didn't fall him that I had 
heard that they were going to get a bid, and I didn't tell hin 
that I had seen these merchant bankers. I just akked him 
questions along this generai line. 
Q What happened then? 
A Well, obviously, we continued with out study and we 


{ 


discussed it amongst the executive committee members that | 
if there was going to be a bid in the near future, then what | 
sheuld we do about it, in fact, should we do antything, was | 
Obviously the first question, and this is why we wanted the | 


study done quickly. If we were to do anything, what should | 
we do? Should we make a counter bid? We just didn't know at! 


that stage. And the next thing thet happened, positively, was 
that Viewent Giordano rang up Leslie Smith, I think he had | 


been to Sweden and he wanted to know if he could talk to | 
Leslie Smith, and he did so, and it was quite clear from that 
diseussion which Leslie Smith told me about on the following 
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CX 73, and ask you whether these were documents which were 
generated in the course of this investigation that you said 
you were making at this time. 
A Well, CX 73-A, the first one I am looking at, certainly 
is. Mr. Dinkle worked for Mr. Bassonnet, he reported to him 
and this was some of the quick preliminary work that they had 
produced. The next one -- 
Q The mext one being 72? 
A CX 72 of the same date, concerns data on Airco, it is 
clearly part of our research effort and it is obviously 
produced in a hurry because part of it is handwritten. 


if that was prepared as far as this investigation, too? 

A Yes, this 1s some further information by Mr. Rich. 

Q This document, what date does it bear? 

A 29/6, which 1s the 29th of June. We always put the day 


Q I will then show you a document numbered CX 77 and ask ypu 
| 
| 
| 
| 
| 


before the ananth which in England we think is mich morelogical. 
Q IT will ask you the same question about 76-A. CX 76 as 

a whole, which is dated June 29 also. | 
A Yes. This is another planning study. I should emphasic¢ 
here that this is a draft paper and this represents papers | 
produced by our planning people which are not executive paper, 
at all. They are for consideration by the executive committes 
to which this one was addressed, chairman and the managing ! 


directors form che stieeetive committee. We look at it and we. 
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| as pert of this quick investigation? 
A Yes. CX 79A corteinly was. It ie agein from Harold 
Rich end CX 75-A 1s further anslysis of Airco. | 
Q Se all of these, just to wrap it up, all of these otudies 
wore vot togechar agninat the yousthility that you aight hove 
te move very fast; is that te? 


A Yes. 
Ie didn’t turn out that way, did it? 


Q 
A Re, it dida't. In fact — 
Q 


What happened -- 

MR. THURMAN: He has alrea’y led, but -- 

JUDGE BARWES: I don't think thet was very damaging. 

Prenend . 
A Whet happened then was that the chairman of Airco, Mr. 
Dillon, met Mr. Smith end.as a result of that mesting, a 
working party wis set up. The time soale was that the 
verking party -- no, I beg your pardon. I am leaving out 
quite an important meeting. I think as a result of the 
Glerdanc-Guith meeting, it was agreed thet the two companies 
would exchange information abeuwt sagh other because we hed 
a certain amount ef data but beth companies could do with a 
sort ef quick up to date appraisal of one another. So it 
was arranged thet John Williems, the other managing director 
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and myself, plus Mr. Bassonet would go to New York and meet 
there with Airco executives and we would exchange basie infor- 
mation about each other's operations so that would -- we 
could get more familiarity with what we are talking about, 
and this we did. 
Q Let me show you -- 
A In July, we went. 
Q Let me show you document CX 301 which has been received 
in eviddnce in camera, and I will obseree that it is dated 
July 23, 1973, and ask you to tell us, please, what that 
document is and what was done with it. 
A Well, this is the document -- it has some data -- there | 


| 
are some blanks of it -- 


| 


Q Yes, it is an excised version of a document. You are 
absolutely right. 
A This is the document we took to New York to show to the 


Airco peple to tell them about BOC and the information it 


contained was, I think, a four-year history and a five-year 


forecast of our business. The forecast of our business -- 


the document was put together in this partkcular form 
especially to take, but the data from the -- I'm sorry, 
the data that went into it was data that had been prepared 
within the group by the various divisions or by the central 
planning group as part of their strategy forecasting work. 
But, it was put together in this form to take to America. 


S $ 


it e se 
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' ! Q So, if I may make sure that I understand you, sir. the 
| data were not prepared expecially for this purpose, they 


4 | were alxeady in existance and they were assexbled for the 
| 

| purpose ef transmitting to Airco; is that correct? 

5 || A That is correct. It may have been some small part of | 


' 


6 || the data that the planning people added up in that particular 


| 
| 
| 
| 


: 


{ 


7 | way, shape or form for that document, but basically it was in- 
house data available either from oun files, whieh is the | 

history file, or our strategy review whieh hed not taken placa. 

Q Wow, I will ask you to turn your attention -- first, | 

this decument was turned over to Aireo; is that right? In | 

late July? 

A They certainly saw it and I believe they actuclly took 

away a copy. Bert I can't quite remember whether they took it 

away or whether we collected then. 

Q Mew, I will ask yeu to turn your attention to page 301-K 

which bears on the top the legend, BCC Group Average Capital 

Rupleyed, end I will ask. you to tumn your attention © the lia 

about a third of the way down the page which is marked 

"america." And would you tell us, please, what part or parts 

of the Western Hemisphere does that exbrace? 

A That would inelude Canada, North America, and South 

America. 

Q And the figures that are in pounds sterling? 

A Net im pounds, they are in millions of pounds sterling. 


~ adel 


! Q And ilies "Forecast" -- | 
it MR. TOPKIS: I am not sure whether the copy in your Honor ' s 
possession is legible as far as the years are concerned. Is it, 
_ at the top? 
THE WITNESS: The last year is 77- 78. 
MR. TOPKIS: Can your Honor make that out? 
JUDGE BARNES: No, I cannot. 
THE WITNESS: They are there for each year. 
Q And that is true, generally, of all of these forecast 
lines, that is to say, the terminal year is always 77-78? 
A Yes, it is. 
Q Se these were the forecasts that you then had in mind as 
matters stood in July of 1973? 


A They were the best forecasts that we had available for 


the future. 


Q After the exchange of this information with Airco or 
after turning over this information to Airco, what happened 
then, sir? 

A They gave us some information but their information was 
in fact the same sort of history but the projections were jus 
straight-line projections. We did receive similar infor- | 
mation se we took copies away and considred it following that, 
Mr. Dillon who is in touch with out chairman and it was decided 
that a group would be set up to look at the methods of 


bringing the two companies closer together, really, in as 


| 
| 
| 


i 
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1 || general term: as that. We didn't spesify that it would be 
' by purchase one way or the other, by cash, by share sxehenge, — 
3 || by mexgex. It waem'’t settled, it was left kind of open for 
‘ | ents Little group to study. 
5 | q pe I gather that the group during the enguing months 
6 | andertes& to study this question? | 
A Yew; at a eritieal point the whole thing was intarrupted | 
by the Curtis-wright bid. | 
Q Yell us about that, please. 
A I was fin -- it was late September, I know it was after 


| 
September 22 beccase I know ay house had burned down on | 
Septesber 22, so I kmeow it was in the ether house where the 


telephone came through. CGiordane rang on a Sunday to say 
thet Curtis-Wright hed appeared on the scene with a statement 
thet they intended to make a tender offer. He gave me the 
backgrewnd as mich as he could to this situation and asked 
me te pase that information on to the chairman who was ir 
Australia. 

I did so. I immediately get in touch with the chairman — 


end he decided he would come back to England from Australia 
te join in the diseussions. | 
Q And what happened then? | 
A We came to Mow York and held discussions with Aireo and 
I made one or two visits in the next two weeks, end started | 
is: dhuniis sees ie ae ells ee le 
| 
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bid if Curtis-Wright were going to bid, and otviously we also 
called our own board together and also we stepped up the work 
that we were doing, the speed of it, and the content, in term 
of what was involved in a cash bid, both in-house and -- 
Q Well, in September, Curtis-Wright actually made no bid? 
A They walked away. They were told that there were 
discussions -- 
) Excuse me, You are getting into hearsay and I will 
anticipate my friend's objection. 

In any event, they did not make a bid? 

No, because we had been on the scene, 

MR. TOPKIS: I will move to strike the last. 

They did not make a bid? 

No. 

YOu resumed your studies and then there did come a time 

they did make a bid; right? 

Yes. 

Tell us about it. 
A There was a gap and then we were informed that they had 
not staged away, they had appeared with a firm bid for, I 
believe, 20 or 25 percent at a price of $18 a share. 
Q And what did you do, sir? 
A We went into top gear. We didn't, at that time, have 
arrangements for the money. Our board was brought together, 


there were many discussions as to what action we should take 
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and eventually we had made sufficient progress that we were 
able to decide to make a bid, and we cleared it with the 
Bank of England and the treasury and after the Curtis-Wright 


was open for about a week, it was a two-week tender offer, 


Q And you were able to acquire 4 million shares as a resul 


we went in for a bid of 3 million shares at $20 a share. | 


of that? 

A It wasn't just as a result of that, Curtis-Wright 
raised their bidding to 51 percent, but they didn't raise their 
price. We raised our bid volume from 3 million to 4 million 
shares and succeeded in having tendered to us substantially 
more than the 4 million shares we said we would take. That 

was at the end of December, 

Q Now, Mr. Laister, through the period 1970 through 1973 | 
you were at all times a director of BOC? 

A Yes, I was. 

Q You are familiar with the Peeham-Greenfield report? 

A Yes, I am, 

Q After the Perham-Greenfield report was received and 
senntearedtaaian sta Bay with BS -chant bankers which you have 
mentioned here today, did BOC have any intention whatever to 
enter the U.S. gases business either on a Greenfield basis 

or by acquisition? 


A There was no intention. Quite the regerse. We were 


quite determine, we decided when we had read the Perham- 
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Greenfield report, that we would not enter on © ich a basis. 
MR.THURMAN: I move to strike as his opinion. There 

mist Be some documents for this policy planning which we could 
use which would be the best evidence of BOC's intention. 
If he was a managing director and saying that is the basis of 
his thinking, we would have no objection to it. I am sure ! 
a corporation such as BOC doesn't make a decision like this 


without some kind of documents. 


JUDGE BARNES: I think this is a matter for you to discuss 


with him on cross-examination. 

M MR. TOPKIS: Your Honor, so you will understand my 
next question, I direct your attention to an exhibit in 
evidence, CX 293, and it is a report to British Oxygen 
stockholders of this acquisition, and I want to refer to it 
now, just to draw your Honor's attention to tne fact that it 
reveals that BOC borrowed the money with which to make this 
purchase on terms which at first were -- average 11-1146 
percent but then dropped to l0percent. 
Q Now, Mr. Laister, having that figure in mind and having 


another record fact in mind here, namely that Airco has been 


paying dividends on its stock at 80 cents a share, I will 


ask you to explain to his Honor, if you can, why it was that 


Airco's stock at $20 a share was a sound investment for BOC, | 
It is quite easy -- 


JUDGE BARNES: Is this going to be Mr. Laister's own 
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opinion or is this the company -- 

MR. TOPKIS: I will be content with Mr. Laister's own 
opinion, your Honor. 

JUDGE BARNES: All right. 
A We paid $20 a share for the stock and you mentioned the 
Airco dividend of 80 cents. In actual fact, the Airco acitebe 


were $1.66 last year and if we would work on $2, because our 


expectation was that it would grow from $1.66 and we certainly 


thought $2 was a reasonable expectation, and the arithmetic 


was easier. 
Q All right. 


A So, with $20 hare, we were earning $2 a share, and since 


we owned over 20 percent of the Airco stock, it is our custom 


and practice to consolidate earnings and not just merely to 


consolidate dividend. 
Q Continue. 


A That represents a 10 percent return after Airco had paid 


| 
| 


its tax. 
Q Its corporate income tax? | 
A Yes, so that is $2 earnings after tax. 

JUDGE BARNES: The earnings you are referring to are 
after taxes? 

THE WITNESS: Yes. 


$2 a share earnings after tax? 
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Q That Ls the corporate income tax that every other Amer i-' 
can ~<- | 
A This is $1.66, your Honor. I am just using $2 because it 
is arsier to follow. 

Xow, we have paid $8 «{llion plus expenses and working 
on $80 milifon, we were paying 1O percent interest on that, which 
was -- that 10 pereen’ interest is in fact really before tax ! 
allowance. So we were earning 10 percent after tax and we : 
were paying 10 percent before tax allowances, and hence, in fat, 
you have a margin of profitability against earnings. | 

Now, in terus of cash flow, short term, you are a little 
cut on cash flew. If your Honor would like I can show it to 
you on the blackboard. 

The cash pertains to the minimum and the cash interest | 
paid. But, nevertheless, it represented a very sound invest- 


ment for the BOC shareholder. The cost was more than covered 


by the earnings from Airco. 


Q And that was because you could consolidate your -- 

AT —-_ ‘at is because our prdctive is, as it is here, I beli 
to. ssplidate -- above 20 percent you consolidate the full 
earnings. 

Q So you could take into account as part of your earnings 


the $2 per share approximately that Airco was earning? 


A That is correet. That $2 after tax represents something 


nearer to 20 percent than 10 percent before tax, which you can 


' 
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compare with 10 percent. 


JUDGE BARNES: So you had an earning of 10 percent after 


taxes and an expense of -- 


THE WITNESS: Let's say 6 percent after tax, something 
like that. 

Possibly even 5 percent? 

Yes. 


JUDGE BARNES: Is that because your interest was -- 


THE WITNESS: You can set it off against corporate -- 
corporation taxes. 
Q Under British law? 

Yes. 
Q Do I gather that this came about because Airco had al- 
ready paid American taxes on its earnings? 


there is 
A Yes. You are not asked to pay taxes twice as/a double 


taxation agreement between the United States and the U.K., sd 
one does have some margin because of this at the earnings 
level. 

Q Well, having in mind, sir, the teachings of the 
Perham-Greenfield report which you read and adopted, what 
persuaded you personally to favor the Airco deal other than 
the fact that it wouldn't cost you anything? 

A It was a good investment, that is the first point, 

think if it had bean a bad investment, then the decision 


might well have been different. 
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The next point is that we are an international company |, 
but in an international sense we were incomplete. We were | 
not operating in America where three of our international 
competotors, Air Liquide, Union Cirbide and Air Products, 
for emample, operate. 

America had always been or has always been the largest 
market in the world in this product area, and it is one that | 


} 
i 


we have never neglected. We turned away fram it because it 


wouldn't be a sensible thing to do, but we never neglected it. 


and felt that it wasn't an important market. This was a 
unique opportunity. We had not been able to foresee the 
facts that such a company as Airco would in fact be open for 
bid and I might add that we were never prepared to enter int 
such a major acquisition in the faee of opposition from the 
board of the company that we were acquiring. If it was con- 
tested by the board we would, as a matter of policy, not 

have gone forward. 

In this particular case, the situation was that the 
Airco management and ourselves had at least been looking at 
the problem before the situation arose before we actually 
had to make a bid, that was in the preceding weeks. So, 
we were on a better basis in dealing with the management. 

I think that there is opportunity between the two 
companies, we can add something to each other. In the 
welding field, for example, there is some technology spin-off, 
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I am sure, there is benefits to be gained on both sides. 
In the medical field, I am sure long-term benefit is 

possible.. We have an international medical business, Ohio 
had a domestic medical business, I would hope that we would 
be able to provide some export for some of their product 
areas. 

They knew something about the metals business, we are 

in metals, but a different sort of end of it. There is some 
relationship. 

Most of all, it was in a business with which we were 
familiar, This wasn't like a glass bottle company coming up 
for sale in america and our considering it. This was a busin 
with which we were familiar and we felt we had something to 
offer it in management and in purpose, and 1 suppose perhaps 
last of all, in the back of our minds, we perhaps might have 
thought that with a third of private British industry in 
american hands, we perhaps were going the other way a little 


Bit. 


JUDGE BARNES: A two-way street? 
THE WITNESS: We figured it ought to be, your Honor. 
y All right, sir, let me turn your attention to another 


question, if I may. During the years, well, I will make it 


broad -- during the time from when you joined BOC until the 


tinue that you made the bid for Airco's stock, did you ever 


contemplate the possibility of using CANOX as a vehicle by 
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which to enter the United States gas market/ 
No, not at all. The idea is alinost ludicrous. 
Will you tell us why? 
Well, CANOX is a distributor, it has no production. 
In has one air separation plant, does it not? 


I'm sorry, perhaps no production was an extreme statement. 


I don't regard, in the field of major area gas businesses, 
ton 

a 25/plant as production. I know it is, in reality, but it 

has one 25-ton plant in a marketplace where there are 


thousands and thousands and thousands of tons of capacity in 


America. It doesn't have the management, with all due 


respect to the very able peopoe who manage Canox, their job 
is to deal with Canada and certainly there is not the quantity 
of management to deal with the problem, 

Thirdly and perhaps most important of all, we would not, 
as a policy, have entered such an important market as Canada, 
such a well-developed marked -- I'm sorry, as America, such | 
a well-developed marked as America from a market such as 
Candda which is really relatively less well developed. 


Q In the course of your responsibilities, sir, did you 


A Yes, I know the background, general background of the 


formatinn of CAMOX. 


become familiar with the history of CANOX? | 


( Could you trace it for us quickly? 


Well, very basically, it started not long after the 


sacond world war as a small distribution operation which 
really failed miserably for several years and they had to 
strengthen the management and make a nusber of aequisitions, 
I think about three, before even as a distributor it statted : 
to become, even possible to think that it might be viable. 
After the first 10 or 12 years of its operation, it was | 
netting somewhere between 1 and 2 million dollars in accum- | 
lated losses and it has now grown te the size where it is now 
profitable but it took about 15 years to reach what we would | 
call a viable position in a market whieh really wasn't very ! 
well developed at the time, although it was strongly 
impalled by the competition. 


companies and we will be turning to the medical area. 


| 
i 
Q IT am now going to ask you about another couple of | 


In connection with your duties as chairman of Medishield, 
did you become familiar with Fraser-Swetman and Harris Lake? | 
| 
Q Harris Lake's plant is in Cleveland? | 
A Yes. | 
Q What kind of plant does it have there? 
A An assenbly shop. It is about 8,000 square fest of total 
floor space and it is an assembly shop. An assembly shop 
plus offices plus warehouse all in the 8,000 square feet. It 
takes components and it puts them together. It doesn't 


manufacture anything except trivia. It assembles components | 


| 


a 3335 
2561 

from people around it, in its area, and components that it ! 
purchases, say, from Cyprane, it assembles those into | 
anesthetic machines and acts as a distributor for a number 
of producrs and it warehouses those products out. 
Q You say it acts as an assexbly shop in aseemblying anes- 
thesia machines, According to this record, in 1973 it is | 
stipulated that Harris Lake sold $193,000 worth of anesthesia 
machines. Is it your testimony that none of those was 
actually manufactured by Harris Lake? 
A It depends upon your definition of manufactureing. 

MR. THURMAN: He was talking about what Frazer-Swetman 
did. Was he talking about Harris Lake? 

THE WITNESS: I was talking about Harris Lake. My 
last little bit of testimony .11 concerned Harris Lake, 
Mr. Topkis said do you know about Frazer-Swetman and Harris 
Lake, and I said yes, and then he started to ask me about 


Harris Lake. 
MR. TOPKIS: That is correct. 
Q These machines, these $193,000 worth, none of them were 


A It hobs out the metal work and it buys in the components 


| 

manufactured by Harris Lake? | 
| 

i 


and assembles them. Now, I am not a machine shop man, but that 
I call assembly at any rate in my terminology. | 
Q De you know how many salesmen Harris Lake has? 

A I think it has three. 
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Q Now, it is stipulated here also that Harris Lake sold 
$301,000 worth -- I'm sorry, my friend reminds me that I have 
approached the in casera, your Honor. 

Perhaps since the figures are so slight they didn't 
bother me too mich. 

It is stipulated here that Harris Lake had sales of 
inhalation therapy equipment last year. Do you know if it made 
any of that equipment? 

A My understanding is that it did not. It purchased it, 
almost all from American euppliers. 

Q Do you know how many salesmen Frazer-Swetman has 

I'm sorry, excuse me, please. Yes, how many salesmen 
Frazer-Swetman has? 

A He did have three or four but we have had, in the lest — 
few months, we have added four more people concerned with salas, 
but they are all concerned with the the sales of orthopedics. 

0 They are employees of Frazer-Swetman? 


| 


A Yes, but they have been added recently because we want 


to use Frazer-Swetman te develop the sale of orthopedic parts. 


Q Is Harris Lake today being operated as a separate entity, 
or is it being operated as part of a larger entity? | 
A It is managed as a completeley separately entity. Its 
facilities and its staff and the way it operates are the smn, 
essentially, today as they were when we purchased it late | 
last autum. The only difference is that the president of 
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Harris Lake, George Lake, reports to Bill Moeller for co- 
ordination purposes, who is the president of Medishield, Ine. 
Q But aside from that it is a completely autonomous 
organization, I assume? 

MR. THURMAN: I object to the testimony tay -- the 
leading by Mr. Topkis. 

MR. TOPKIS: I will strike it. 
: Q Do yau happen to know, Mr. Laister, who does Harris Lake's 


servicing? 


| A The distributors or dealers that they sell through do 


almost all of the servicing. 

| Q Does Harris Lake make the greater part of its sales | 
direct to hospitals and doctors and what have you, or does it | 
principally sell to dealers? | 
A It has to go through dealers for the major part of the 


sales. 


| 
| 
| 
| 


MR. THURMAN: It appears to me that thereaight to be a 
foundation laid. I move to strike, 

JUDGE BARNES: I think we should have a foundation here. 
These may be important questions and we have to know -- I 
have also noticed Mr. Laister's answers have been a little 
vague for the major part, and -- 

MR. TOPKIS: I will develop the witness’ familiarity 


or lack thereof, your Honor. 
Q How is it that you have any familiarity with the 
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operations of Harris Lake and Fraxer-Bwetman? 
A Two reasons: I was involved in the purchase negoti- 
ations for both, to some extent, and secondly, as shatrman 
of Medishield, they both, of course, were part of the compas ny 
for which I was responsible. My atea, as chairman, of course, 
was not that of the chief operating officer. I was net a 
chief operating officer end thus I am no absolutely with the 
absolute veto. 

What I do know is the general form in which these companter 
operate and 1 know abowt their size, I know about their | 
way of operation in general terms. My answers -- I am evere, 


certainly, of the general situation. | 


Q Now, you have deseribed how Harris Lake is and hes been | 


managed since you eequired it last year. Can you tellus, 
please, the degree of autonomy, if any, that the Fraser- 
Swetman operation has? 

A Of course they don't have financial sntoneny. 

a budget now for their funds that comes through th the 

parent company of Medishield. They are allowed freedom in 
terms of management, most certainly. Bill Moeller hes hed | 
more to do with Fraser-Swetman than he hes with Harris Lake, 
because Frazer-Swetman has lost money as long as I can | 
remember, and it needed more management attention to halp 
support it. That is being provided. But, it is operated 

as a separate facility. 
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Q You acquired Frazer-Swetman by reason of your acquisition 
_ of Cyprane this record reveals; is that correct? 
A That is correct. We started negotiations for the purchase 
ef Cyprane and at that time we were particularly keen to get 
the Keighley factory in Yorkshire in England -- K-e-i-g-h-l-e-y -- 
Q Just so there is nec confusion, when you spelled that you 
_ didn't leave out a T in that word, there just isn't one, 
| is that right? 
| A Yes. They make vaporizers, that is all they make. It is 
i a specialized product and they sell a good deal of the cutput 
of those vaporizers through the Frazer-Swetman companies in 
Canada and in America. 

When we started negotiating, .c« were negotiating, in fact, 
just for that U.K. part mainly, but a competitive bidder came 
an the scene after the negotiations had preceeded for some 
time and in the end we had to make a sealed tender offer 


for the whole of the company, so we ended up with the Cyprane) 
| 


operation and the Canadian and the American Frazer-Swetman 
operations, and we hold them 100 percent. 
Q In making the sequisition, was your objective to handle | 
Frazer-Swetman or was your objective to obatin the Cyprane 
yaporiser? 

MR. THURMAN: Objection. 


We wanted to bbtain the cyprane vaporizer. 
Gdng to CANOX if we may for a moment, dir, does CANOX 


J 
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buy or produce such inhalation therapy equipment as it may 
sell? | 
A It purchases it. 

Q From whome does it purchase it? 

Mainly from Bird, an American corporation. 

That is the Bird Company of California? 

That is correct. I think that {is where they are located. 
a It doesn't buy inhalation therapy equipment from BOC? 
A BOC has all its production that is exportable centered 
around the factorg in the U.S. and owr therapy equipment is 
relatively a small business for us and it is very old- 


fashioned because inhalation therapy equipment or therapy 


La Emgland has never beoome the operational business or whatdver 


the word is as it has in America. The British medieal | 
profession have never taken to it in the same way. They don"t 
agree with the idea that it can be administered as « toutine 
by therapists, and hence, in the U.K., we sel) relatively 
little eqiipment compared with the sort of eales that are made 
here in proportion to other medical areas. And ell of the 
therapy equipment in the U8. is purchased by hospitals 
because they do all the therapy under direct supervision of | 
a doctor in the U.K. medical profession. You mst remember, 
being a nationalized wedical profession, it has a uniformity 
in the way of operation that you sometimes don't get in a 
free medical world. 
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Now, we in fact, even in England, don't make all the 
therapy equipment that we sell. We actually buy from Bird 
in England. Our Australian company doesn't buy U.K, therapy 
equigment, it buys from Bird. Our South African company | 


doesn't buy U.K. therapy equipment, it buys from Bird. Our 


Canadian company does. We really have a pretty poor position 
in therapy. 
JUDGE BARNES: We will take a five-minute recess, 
(Recess. ) 
BY MR, TOPKIS: 


Q Mr. Laister, I was just about to ask you, does BOC make 


rubber or plastic tubing or accessories? | 


A No, we do not. 
ga 
Q Now, I would like to stow you CX 103 -- 
A Could I, mthe last one, say that we make a very 
specialized plastic extruded needle in a Swedish factory whic 


we bought about a year ago, but it is a highly specialized 


fori of plastic technology. 


(} I will show you a copy of CX 103, Mr. Laister, and I 

will just ask you a couple of questions about it. Are you 

familiar with that document? 

A Yes, I am, 

Q Was that document ever accepted or adopted by ionentey 
No, it was not. 


What is it? 


A 334 
A Bill Moeller, who is the prebidefit of Medishield, Inc., 
the unit tying the American and Canadian companies together, 
produced, mainly of his own volition, his objectives for the 
next five years. He would heve been asked to do so in the 
course of time in any event, but he produced this last 
October after he had only been with the company about eight 
weeks, and this represented his sort of first view of what 
he thought might be achieved. 
Q Let me ask you whether the ieee there, according to 
your understanding, include Canada. 
A Yes, they do. 


Q And do they include with the ongoing --- Let me put it 


differently. | 

Is it BOC's practice througaout the group in drawing up 
forecasts such as these, to make allowance for inflation? 
A We -- 

MR. THURMAN: Objection, your Honor. If thie was Mr. 
Moeller's ideas -- 

THE WITNESS: They were submitted to me. They came 
through the systen. 

MR. THURMAN: For what purpose? 

THE WITNESS: For information. They camethrough the 
systeu from Mr. Ray, who was the chief operating officer of 
HMedishield. They were given to me for information and I 


diseussed the background of them with Mc. Ray, and I alse 
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discussed the background of them with Mr. Moeller. 
Q And against -- in the light of that, can you tell us, 
sir, whether these figures include an allowance for inflation 
or do they not? 
A They include four factors. 

MR. THURMAN: I will object on the hearsay basis. It , 
is what he is told -- 

JUDGE BARNES: I think itmight be hearsay. 

Perhaps Mr. Laister can tell us what the BOC policy 
generally is. 

MR. TOPKIS: I will be content with that, your Honor. 

JUDGE BARNES: All right. | 
A The BOC policy in making forecasts of this type would | 
be to include the geographical territory specified. So what+ 
ever geographical territory was specified, they would setae 
thos figures. It would include normally an inflation rate | 
which, of course, these days is quite an important factor. | 
The figures would include that. | 

The particular figures would also make estimates which | 


take into account normal market growth rate depending upon | 


! 


the product area, that estimate would be made either by the | 


man preparing the figures or occasionally would be defined 
by the planning office at the center. And they would also 
include any acquisitions that the management felt should be 


included in his S-year strategy. If he was uncertain of the 
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acquisition, he would either leave it out entirely -- when 

I say “wncertain,” perhaps that is too strong a tern. 
Acquisitions are sometines included and sometines 

defined separately and sometimes left right owt. it is defined 

when we look at the figure, we know which it is. 

Q This decument speaks of a certain incresse in your 

orthopedics activity. Do you see that? 

A Yes. That was one ef the aain reasons for recruiting 

Mr. Moeller. so, that was a matter of some interrest. I 

was directly involved im his recruitment. 

Q I would like to show you, '&. |aister, another Moeller 


plan or programa, this is BOC RK 70, and I will ask you if you) 


ean tell us what this is. 

A This was . proposal drawn up by Bill Meeller before he | 
joined BOC after he hed left his previeus company, and while he 
was trying to develop some business interests of his owm. 

In conjunction he talked with Frazer-Swetman and was drawn 

up in conjunction with him as a proposal fer BOC to consider | 
as a joint venture. | 
Q That was not adopted, was it? 

A No. 

Q I am going to shew you CK 50, whieh has been received, 
Mr. Laister, = memorandum addressed te yourself and Mr. Ray 
dated the 9th of October 1972 by R.W. amd I will ask you what 
that is,sir. 
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a R.J.W. is Mr. R.J. Williams who was recruited to the 
English Medishield in about September. ; 
It mist have been carlier than that. It was the eumner, 
at any rate, of -- the early summer cf 1972; maybe the middle 
of the summer. I am vague about the date, but it was in the 
middle of '72. He was recruited to deal with some of the : 
marketing problems of Medishield and he was recruited from | 
the office furniture industry and he didn't know anything at | 
all about the medical business. | 


It was decided that as part of this training program,he | 


would spend two or three wekks in the U.K. getting some = 


background and then he would go for a nuuber of weeks to an 
Overseas subsidiary or an overseas company and receive train 


This was agreed between myself and Mr. Ray. The place 


selected for him to receive traiaing was Canada, and Ame tea 
He was asked to prepare a report of sort of his view of the | 
American market as part of his training exercise, and this : 
did, in this documant. | 
Q Was this document ever adopted or any formal actim ta 
in connection with it? 

A There was one piece of action that arose out of it 
because, in fact, the commitment had been made. The satel 
of the action, in fact, was not and never will be acted upon| 


such ectione as the board changes and the organization changes 


and indded most of the market proposals. It was quite 
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surprising, the man had been in the business four or five 
weeks, actually. There was one ection that we were committed 
to and indeed raised a posribility that we followed up was the 
action with Chemitron. 

F; What is that, sir? 

A He had made contact with a vice president of Chenitron 
and had discussions about a joint venture or some sort of 
joint operation and -- 

Q In what field? 

A In the iredical field. “ir. Ray thought this had possi- 
bilities, I did not. But, nevertheless, it was a vice 
president of Chemitron and in fact, since «i. Ray and I were 
going to America in January of '73, ve arranged during thit 
trip to visit Chemitron and follow up the possibility to see 
if there was anything in it at all, and the aeeting was held 
with “Mr. Gallaher, president of Chemitron. We had about an 
hour's discussion, a short Lunch and that vas the end of that, 
there was nothing. 

Nothing further was done? 


A No, sir. 


Now, sir, just a few other details ays we are done. 


There has been testimony here about two British 
companies, U.S. companies called Eshman and Fraklin. re 
this nanes familiar to you or not? 


A Eshman I do not know, Franklin I do know. 


A SIAO 

Q Do you know whether Franklin is owned by any other 
compeny ? 
A T am sure Mr. Thurman will say it is hearsay, but my 
understanding is that it is Warne. 

MR. THURMAN: Objection o@ the grounds of hearsay and 
no foundation. 

JUDGE BARNES: We will strike it. 

MR. TOPKIS: No matter. 

Let me ask you this, Mr. Laister. 

Are there, to your knowledge, any companies which are 
in the industrial gas business which are not in the medical 


A Yes. 


| 
| 
| 
j 
equipment business? | 


Q Could you name then, could you name: those that you know | 
of? 

A Well, Messer-Gresshein aren't, Linde of Germany are not 
and Big 3, they are not. Many of the small gas compan ies 
don't play any part in -- 

Q I don't mean Alabama Oxygen or anything like that, but 
how about Liquid Carbonics? 

A I really don't know. I don't believe they are. 


How about Chemitron? 


Do they manufacture or sell? 


Q 

A Chemitron are. 

Q 

A I really don't know. They certainly sell. I don't in 
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if they manufacture. 
y How about Union Carbide? 

I don't believe they are in it, no. 
) Now, are there any welding equipment companies whiu' are 
not in the gas business? 
“A Oh, many. Yes, there are. Most of the welding companicsg 
are not in the gases business. 

(KR. THURMAN: I object to this, there is no foundation. 

MR. TOPKIS: This man has been in charge of welding for 
BOC for years. 

MR. THURMAN: In the United States? 

MR. KAPLAN: The question was not so limited. 

MR. THURMAN: I object to the form of the question then 
if it wae not -- 

THE WITNESS: Americen companies sell in Zurope where 
I have been in charge of welding who are not in the gas 
business either in America or in “urope. “uch a one would be 
Miller, Miller Electric or Lincoln. 
Q Eutectic? 
A Eutectic is one which operated in both the U.K., 
Europe and America, and is not in the gas business, and 
there are an enormous range in each area of welding, of 
companies, in Europe and I am sure the same is true in 
America, who are not in the fas business. 


) Let me ask you whether there are any medical equipment 
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companies which are not in the industrial gases business. 
JUDGE BARNES: Is this going to be in the U.K.? 
MR, TOPKIS: In the U.S. 
To your knowledge. 


Yes. 


Q Are they small or large, to your knowledge? 
A 


They are a large number. The past number of medical 
equipment -- you asked about medical equipment in the broad 
term and there is about $800 million of eales in America 
and none of them are in the gas business. 

MR. THURMAN: Objection. I move that that testimony be | 
stricken on the basis of relevancy. 

JUDGE BARNES: I think Mr. Topkis things it has some | 
relevance and apparently -- 

MR. THURMAN: Apparently he didn't form the question 
properly. We don't care if a pharmaceutical company sells 
aspirin. 


JUDGE BARNES: We will give very little weight tc that 


then. 
MR. TOPKIS: Your Honor, Mr. Laister, we are done. 
Thank you very auch. 
JUDGE BARNES: Well, we heve a half hour that we can 
devote to cross or we can stop now. 
Off the record. 


(Discussion off the record.) 


tT OaIn 


JUDGE BARNES: Back on the record. 

We are poing to have cross examination of M . Laister, 
Airco direct, if any, Tuesday morning in Washington. We 
will meet at ten o'clock. You can call «iy office and find 
out where the hearing room will be. So, ve will meet in 
Washington, D.C., Tuesday, June 17, at 10:00 a.m. and we 
also had some discussion ~~ whe record about possible 
rebuttal and it hae been agreed that complainant counsel will 
notify respondents on June 24 of the scope of any rebuttal 
they will present and that we will reserve June 26, 27 and 
28 for rebuttal hearing dates. 

It was also indicated in the discussion off the record 
that respondents defense will consist -- remaining defense 
evidence will consist of cross examination of Mr. Laister and 
calling Mr. Dillon as a witness and there are some few 
ehixibts which respondents have not offered including the 
material which complainant counsel turned over to then subject 
to the Comnission order, recent order. 

MR. TOPKIS: There is even the possibility, your Honor, 
I don't want to eliuinate it, that some of those documents 
which we haven't gotten may require idenftification or testimany 
by a witness. I don't know, but I certainly hop not. 

Now, your Honor, could I just offer the last exhibit of 
which we are currently aware, and that is BOC RX 208, which 


is a document prepared by the Department of Commerce entitled 
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U.S. Industrial Outlook, 1974. 

JUDGE BARNES: Any objection, Mr. Thurman? 

MR. THURMAN: We object to it unless you want to take 
judicial notice, there are estimates in here and opinions 
without any basis. We certainly couldn't use these figures 
are being factual when it states it is estimates. 

JUDGE BARNES: All right. I will receive BOC RX 208-A 
and B in evidence and take official notice of the information 
contained therein. 

(BOC BX 208-A and B received in evidence. ) 

JUDGE BARNES: Mr. Thurman? 

MR. THURMAN: Your Honor, may I ask your Honor to 
reconsider this on our rebuttal, if any, but I would like, 
while it is fresh in your Honor's wind, I would like you to 
note what respondent has ptt into this record and ask your 
Honor to reconsider CX 305-A through 226 that is in the 


rejected file which is a preliminary prospectus dated May 1, 


1973 of Liquid Air Corporation of North Amsrica, and bring 
it to your Honor's attention that this is submitted under 
penalties of law. 

MR. TOPKIS: No, it isn’t, as a matter of fact. 

MR. THURMAN: If it is false information here, it could 
go to the SEC and there certainly would be penalties involved, 
which cersainly has more reliability than books showing that 
somebody went to a meeting or an advertisement in Newsweek c 
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uiterial of that matter or even industrial reports which 
one witness stated that he used -- Moody's industrial manual 
which he said he used as the basis for his knowledge, from 
Moody's. This should, in complaint counsel's cpinion, have 
a great deal of reliability. 

JUDGE BARNES: Don't we have in the record, Liguid aiety 

amual reports? 


MR. THURMAN: Your Honor, this is more than an annual 


report. It gives more information than an annual report and | 


this certainly is relevant to this case as Liquid Air isa | 
company situated as BOC prior to entering this market, 
actually entering the market and gives complete information 


om more complete information on what is happening to their 


company, what they have done in entering this market and 
participating in it, in the U.S. market. 


MR. TOPKIS: Excuse me, your Honor. First, I mest 


correct what I gather is a misunderstanding. No annusl | 


| 
j 


report of Liquid Air has been put into evidence here. It ia a 


privately held company so far as I am aware. But, second, 
I mist point out thet I take sharp issue with Mr. Thurman on | 
whet this document is and what the penalties of law attendant: 
upon it are because this is a so-called red herring prospectus. 
Te is called a red herring prospectus because it bears on ite 
side tn red, a warning, that this document is not in final 


form and is subject to amendment or correction at any time, | 
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Ie is not relisble and it is not to be relied on and it says 
it ie not effective. So without penalty of law, anybody who 
files ene of these may correct it. 

I realize that I am testifying in effect, but I think 
anybody whe has had any expeirence with the Securities and 
Rechange Cowmission knows this, that you can correct these 
all the time. They are subject to. proof-reading, they are 
subject to any type of: correction yhelly without penalty. 
Often they are cubject to expansion upon request and 
questioning by the SEC. 

JUDGE BARNES: Mr. Thurman, let me suggest that you 
with the SEC and see if they do file a corrected final state- 
amt and perhaps you might want to recall some witness or 
someone in rebuttal or we can take it up at « later date. 
I don't think you have to call a man from California, is 
that therehe come fron? 

MR. THURMAN: Yes. If ises we that they can put 
decwments without a present, that was one cf 
my arguments. This man was here. 

MR. TOPKIS: If there is a final prospectus, ve don't 
need a witmess to identify it. I may have other probleas 
with it, but we don't need a witmess to identify ic. 

MR. THURMAN: I would take iseue if they filed some 
false information in here that they would wot heve an action 
against somebody, I wuld be extremely surprised, even with a 
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red herring. 

JUDGE BARNES: There is a difference between false and 
inaccurate. 

MR. THURMAN: When something that appears in the newspaper 


ig more reliable than something filed with the SEC, then ay 


mind doesn't work on the same wavelengths as other minds do, 
I suppose. 
JUVGE BARNES: Send Mr. Hoagland over to the SEC 
Monday morning and see if they have a complete one filed, 
We can take it up Tuesday in Washington. 
MR. TOPKIS: Your Honor, if we may go off the record? 
JUDGE BARNES: Off the record. 


(Discussion off the record.) 


JUDGE BARNES: We will adjourn until ten o'clock 


Tueaday in Washington, D.C. 


(Whereupon, at 3:40 p.m., the hearing adjourned.) 


TC 8955 


/18/74 


4 3353 


FO}. TUE RESPONDED T : 


Geuzge 3. Dillon 


Peter Luister 


oe ae = Oe Se: 


FOR ‘TS RESPONDEN'': IDENTIFIED REC IVED 


BOC-254 (In Care:sa) 2091 2694 


FOR THE COMMISSIO": 


thru 254 eae om 2697 


{rec'd on basis of official 
notice, pp. 2790) 


BEFORE THE 


LPRALE COMMISSION 


THE MATTER 


” 
BRITISH OXYGEN COMFANY, LTD. Docket No. 
BOC FENANCIAL CORPORATION 
BO” HCLNINGS, LUD. 
BRUTIEA OXYGEN! iKVESTMENTS, LTD. 
AIRCO, INC. 


110i Building, 
acd Pennsylvania fAve., NW, | 
se Gen 
une 18, 1974. 


LO a.m. 
BEFO) E£: 
ERNES? G. BARNES, Presiding Administrative Low Judge. 
APPFi.RANCES: 


K. KELTH THURMAN, GORDON YOUNEGWOOD, VON PURCELL, 
DARY’L KICKEL., RHEIN! KEFULLA and JOHN HCASLAND, 
on behalf of the Federal Trade Commission. 


JAY H. VOPKis. 4. KAPL‘N and MOSES SILVERMAN, 
Paul, Waiss, ind, Whartcen and Garrison, 
345 Park Avenue, New York, New York 10022. 
on hel:alf of Resp ee Boitish Oxygen Company, 
Lid. 


is 
eh 


sup 
Rif 


R. ERUCH) HacvHORTER, R. WOULLN, J. R. HAWKINS, II, 
Shearman aud Stevijiag, $3 Vall Street, New York, 
New Yore “0095, on behalf ef Respondent, AIRCO, 
ine.3; aid 


A 3355 


JUDGE BARNES: Are we ready to proceed? 

MR. WOLLEN: Yes, Your Honor. 

JUDGE BAKNES: When we adjourned in New York on 
Pridey, we had plarned to start the hearing this morning with 
the cross-examination of Mr. Loister. I understand he is late 
showing up in the hearing room, so we will take Mr. Laister 
latec on for his eross-examination. 

We will ‘start with Mr. Dillon. 

GEORGE S$. DILLON was thereupon called as a witness 
for che respondent and, having been first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 
By Mc. Wollen: 
Q Could you give your full name and acGress. 
A George S. Dillon, 18° Chestnut Ridge Road, Saddle River, 
New ersey. 
Q You are employed by respoxndeni: ATRCO, Ine:? 
4 I am. 
Q What position? 
A Chairman of +he 2oard, Chief Executive Officer. 
Q Me. Dillon, could you briefiy give us a description of 


youe educational and business background starting from college? 


A I gvaduatec from Syracuse University in 1939, went on to 


Cornc ll Law Schco*. fow a couple of yeas. In 1941 I went into 


A 3356 
i the Navy. I was discharged in 1945. I returned to law school. 
2 graduated in '46, went to work for the firm of Shearman & 
3 Sterling. I was employed by them as an associate I subse- 


4 quently became a partner in the firn. 


5 In 1962 I resigned from the firm and joined AIRCO as a 
6 vice president. In 1263 I became executive vice president, 
7 in 1964 president, in 1968 chief executive officer, in 1971 


8 chairman. 
9 Q Mr. Dillon, when you were at Shearman & Steriing did you 


10 have a specialty? 


12 Q Mr. Dillon, we have heard a lot about industrial gas and 


the medical products business of AIRCO. Could you tell us a 


little bit about =the businesses which the company has? 


11 A laxes, securities law. 


15 A Our other major businesses other chan industrial gasses 


and medical products ave ferro alloys, graphite, welding equip- 


17 ment. We have se-eral smaller businesses, electrenics, elec- 


16 tron beam high~vacuum equipment operation, and several smaller 


9 metals businesses. In the aggregate, our industrial gasses 
£er 


20 and medical products make up about 35 percent of our sales, 


21 about 32 percent of the company's total investment is related 


22 || to those two businesses. 


roca arsenic essen itlamineettcsipanaeicemnaeinnai epi leita 


23 Q Perhaps you could teil us briefly the history of AIRCO. 


When was it formed? 


A 


it was formed in 1916. A group of investors led by 
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members of the Rockefeller family hired a man named Herman 
Van Fleet to devise a way for them to get into the business of 
commercially selling oxygen. Mr. Van Pleet investigated vari- 
ous processes and finally recommended thax they take a license 
und@ a French process, whieh i believe was called the Claude 
Process. It was for the separaticn of the components of air. 

As I recali, the first plant was duilt by this group in 
1916 or 1917 in Jersey City. Subsequeatly the area of interest 
of the company expanded. The oxygen, the use of oxygen in 
welding led to AIRCO's entry into the acetylene and welding 
equipment businesses, subsequently into the medical products 
business. Thereafter AIRCO acquired a ferro alloy business 
in 19 -- graphite business in 1961] and the ferroalloys business 
an 262. re 

Those are the major business areas today. 
Q Are these different businesses you have deseribed conduct 
throvgh separate <iivisions of AIRCO? 
A Yes, we have 11 operating divisions altogether. Each 
division has its own separate management. In the case of the 
gas business, it is actually done through different divisions, 
one cf which we eall our Industvial Gas Division. There are 
fasses sold through our Welding Praduets Division and gasses 
£0ld through our Medical Produc--s Division. 
Q Prior to June of 2672 did you have any familiarity with 


the respondent, Rritish Oxygen Comoany? 


A AIrcO has had commercial contacts with British Oxygen for 


many years. Sine2 my employment by the company we have had a 


numb2r of these and through them TF became personally acquaint ed: 
‘ 


with Mr. Smith and Mr. Laister and Mr. Williams and some of 
the other senior operating officers of the British Oxygen 
Company and several of their directors. 
Q In June of 1973 was AIRCO's stock listed? 
A Yes, it was listed on the Net York Stock Exchange. We 
had approximately 43,000 stockholders at that time. 
Q Do you know approximately how many shares were outstand- 
A 11.4% million. 

What was the price of AIRCO steck at that time? 

In June of last year it was ebout $11 per shere. 

In the range cf prices for AIRCC stock in the last few 
years was that hich or low? 
A That was low. really low. 
Q It was about the lowest it had been for several years? 
A For several vears. 
Q Do you reeal?. what tne book value of AIRCO stock was at 
thai: time? 
A Yes, it was $23 a shave. 
Q Do you recall] what the pricc-earnings ratio in stock was? 
A On the basis of the prior »ublished four quarters it 


€, on the basis of our forezast for the year '73 it was 
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about -- a little better than 6.5 te i. 
Q At that time did ALRCO heave any large shareholders? 
A Nc, we had ne Singularly large Shareholders. The largest 
holding, as I recall, was by Southern Natural Resources and 
it anounted to about 345,000 shares out of the 11.3 million 
outctanding. 

MR. THURHYAN: How many was that? 

THE WITNESS: 345,000 shares approximately. 
By Mr. Wollen: 
Q Now in or about June 1373 on for a few months before that 
had any rumors ccm: to your attention of the possibte offer 
for shares of AIRCO? 
A Yes. Rumors, no great specificity about them, but it 
seered to be a time for rumors. The relatively low state of 
the stock market, New York Stock Market, seened to create sort 
of a fertile grounc for people to speculate about tender 
offers, acquisitions, and it wes during that period it was 
seldom that a week went by that I didn't have a call or have a 
conversation with someone who had some indication that a tender 
offe> was going to be made for our” combany or for anyone that 
was close to us. 
Q In Light of chat fact did you ep AIRCO's management take 
any steps? 
A Yes. We had had a plan ir. existence fur some years that 


rela‘sd to the aci:ion that we Would take in the event that an 
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unfriendly tender offer were ede. it happened thet earlier 
in 1973 we had employed a new man to be our Vice Pi 
Law. He had had some experience in this area. He ard I had 
had a discussion in which we decided to dust the old plan off 
and *e-examine it and decide wiether it needed updating 
in fact, we did update it in ithe sense that we hired o 
hoider relations firm which hat a substantial amount of 
ence in connection with tender offers to give us advice 
this connection. 

Q What was the purpose behind having such a plan? 

A The purpose of the plan really was to be able to make 

some choices in the event that a i:ender offer was forthcoming. 

Obviously as the management, as directors, we had an obliga-~ 

tion to the stocknoldevs to take = position, to exercise 

judgient in connection with any offer that was forthcoming. 
The purpose of the plan really was to put ourselves in 

a position so that we could exercise that judgment with the 

leas: amount of pressure. 

Q Now, Mr. Dillon, did there come a time when you learned 

that a tender offer for AIRCO shares might be made by the 

Curt :i.ss-Wrig it Corporation? 

A Yes. It was a date that I de recall rather clearly. It 

Was i'ovember 2. 1573. 

Q How did you ‘.earn that? 


A I had been out of the office. It was a Friday morning. 


i 
i 


| 
| 
| 
| 
| 
| 
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I had been out of the office for several hours. When I returned, 
my secretary informed me that / had had a eall from a man 
named George Moore, who at one time was the Chairman of the 
Board of the First National City BAnk. He had inquired for me. 


My secretary told him I was out. He said please tell him that 


@ Man named T. Roland Berrer and another man named Paul 


Hallingby will be in to see him. Mr. Berner is Chairman of 
the Curtiss-Wright Corporation, Mr. Hallingby is President 
of the investment banking firm of White, Weld. 

I knew Mr. Moore was associated with White, Weld in some 
Capacity. When my secretary said she doubted whether I would 
be able to see them, Mr. Moore said, "You tell him that they 
are coming over to see hin. on a mater of great importance — 
I am sure he will make time." 

When my secretary gave me this message I had, as it 
turned out, a rather specific notion as to what Mr. Berner's 
mission would be. He showed up at three o'clock or 3:30. I 
met with him and Mr. Hallingby. I had Mr. Giordano, our 
President, Mr. Reich, one of our Vice Presidents,with me. Mr. 
Berner announced almost imnediately that the Curtiss-Wright 
Corporation was prepared to make a tender offer for AIRCO 
shares. He was not specifie about the price, although he indi- 
cated it would be somewhere in the area of 25 percent of the 
market, and that it would be for approximately 2 million shares 


That is when I first learned of the Curtiss-Wright offer. 


* 3362 


Are that you Jeacned Marling 


Hallingby 
Ceabmby oF O> about Novenlen 


tC tnoce faets efter thar 
mee ng | 
A The meeting closed by our telling Mr. Berner that we 
woure need to conivlt vith our various acvisers ard ultimately 
convene a meeting of our Boar of Directors in ercer to con- 


sider his proposa”. tely was in touch with our bank-~ 
ing firm, Dillon, Reed & Co... wit our lawyers, Shearman & 
Sterling, and wit: our sto: older reletions adviser, é 
gentieman named Art Long. 
Q Did you give consideration 7 S proposal? 
A Yes. we did. noc at 211 familiar with Curtiss- 
Weigh: at the time of Mr. 3ernc>!: LSit We immediately went 
SO work to inform ourselves as bast Wa could about that company. 
We employed our pvdidic acecunts to da a study of it. We asked 
Dillon, Reed to de a etudy of it: and several of ow financial 
peopl: embarked oi <« study of some specific aspects of Curtiss- 
Wright. 

‘e@ gathered uo as inuch. literature as we could. We asked 
Me, Borner to help us in this sepacd by providing us with as 
much information a3 he could in coder that we could inform our- 


This cortirue? over ch: voskerd and right through 


until. Wednesday. ac which tir © ¢orvened 2@ meeting of the 
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Boa’! to discuss this matter in some date il. 
Q Did vou receive eeporcs fiom your acvisers as to Curtiss- 
dpig’ :t? 
A Yes, we did. We received reports from Haskins & Sells, 
our vwublic accourants, and from Dillion, Reed. We informed 
ourscives throuzh cur separate study and through the efforts 
of our om financial people ami we coneluded that on the basis 
of the information we could turn up within that time frame 
that the Curtiss-Wright offer should be cpposed. 

We rather hesitated to do this without the opportunity 
for “urther study and wi-chout providing Mr. Berner with the 
opportunity to appear befcre ovr Foard and discuss his proposal 
and lis company with our Board. So that at the meeting on 
that Wednesday foilowing Novenizear 2, that was the conclusion 
we reached. 

We decided to adjourn the meeting. to pursue our studies 
Furchar, to make suce that euc initial conclusion was correct 
or that it would be modified ang te reconvene the meeting on the 
folleving Monday ani provide “rv. Berner with an opprrtunity to 
appear and explair his proposal and his company directly to the 
membeos of cur Boerd of Divectors. 

Q Did you invite Mr. Berner to co that? 


A tes, he accepted. 


Did he attenc che meeting? 


che meeszing on the Collowing Monday. 
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Did anybody else attend ihe: meeting? 

Yes. Actually there wen: representatives of two other 
comantes. Mr. John Shaw, whe was Chairman of Southern Natural 
Resources, is a nembeo of our Board. Ai the close of the 
Wediesday mecting Mr. Shaw told me that he had been giving 
som? serious consideration to makcing an offer for our shares 
in response really to the Curtise-Wricht offer. He said they 
had not completed their analysis of our company end they had 
not determined with their bankers the nature of the offer that 
wou..d be appropriete. Consequently -~- 

MR. THURMAN: I would like to interrupt here with 
an objection. 

MR. WOLLEN: Can't vou wait until the witness fin- 
ishes the answer? 

MR. THURIIAN: He is going into hearsay matters which 
should not go into the record. Mo. Shaw is the man to testify 
to this matter. 

MR. WOLLEN: Certainly he can testify as to what 
Mr. Shaw told him, 

JUDGE BARNES: Generzliv he can state what he was 
told. He may prozeed. 


THE WITNESS: iy. Shaw eaid thet they would atep up 


thei: efforts and éttenpt to reach a conelusion by the Solent ng 
| 

[ 

{ 


Monday and that h: would jike the Oppo-rtinity to discuss the 


matter with the Board at that time. I assured him that since 
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an o%fer had already been made, that in my view it would be 
perfcctly appropriate for him to do that. 

In the ineantime we had been having some discussions 
with the representatives of the British Oxygen Company. Follows. 
ing ‘:he notification by Mr. Eerner, we were in cortact with 
British Oxygen by telephore fivst and I think on Tuesday of 
chat week I asked Giordanc to go to London to come in personal 
contact with Mr. Smiti and the other members of the BOC manage- 
ment, to determine whether they ned an interest in making 
an o%fer at this i:ime. 

We weve generally cognizant of the fact that they 
were interested because of the prior discussions that had 
ensucd, but we rexily didn't know what their current posture 
was in this regard, whather they were orepared to go to the 
poin:: of actually making an offer. I asked Mr. Giordano to 
detevmine that. 

By Mir. Wollen: 

Q Mr. Dillon, by the time of the adjourned Board meeting 
had vou received any more definitive reports from your advisers 
abou: Curtiss-Wright Corporation? 

A Yes, at the ime of the adjourned Board meeting we had 
conciuded that the offer should be opposed, really on two 


grouids: First, we felt that the amount being offered for the 


sharcs was too low. We felt that the price should be higher. 


We a'so felt that Curtiss-Wrigli would meke a poor partner for 


Oe ae 


AIRCO in the future. 

We had exeminnd wheix record. We had concluded from it 
chet their operating businesse;: were shoving fairly steady 
declines in earnings. They were nakirg some money from the 
sales of assets such as reel estate ard from the séles of 
cert.in other prcperties of thoi» company, but from an cverat- 
ing standpoint they were srowing 2arning:s declines. 

They had acquired sevexval compenies in recent years. None} 
of the acquisitions eppeared to nave resulted in successful 
ventres. We noted that ihey had stopped investing in their 
business. They had been carrying om 2 level of eapital at 
ture’ gor their buriness of about $25 or 226 miilion a year. 
That had declined in the jears "7. and 772 to levels of about 

to $3 million, which we folt was berely a mainienance level 
torms of ‘che basiness. 

We made inquiries with respect to their position as a 
supplier to the azrosrace busiress because their seputation as 
a co: pany back in the early ‘ls was reaily made in that 
capacity. We were informed thet whereas they had been the No. 
1 suvplier in the ‘403, they were aow virtually not a supplier 
to ow airlines. 

For all of those reasons we concluded that an association 
with them would not help us in the future. On the contrary, 
it probably would be iarinful to cur reoutation to have that 


clos« an association. 
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Were those facts reported to the Bourd of Directors at 

‘djoucned meecing % 

Yes, and in atdition, ther had tha opportunity to hear 

vecner and Nr. Hallingby. who appearcd personally, make 

case for thein company af besi: they could. 

Did you have any of AIRCO's advisers at that meeting also? 

Yee, we did reve Nilion, Read really to advise with respect: 

Cie value of the stares so that the directors would have 

enefit of an expert opinicn on wheather the Curtiss-Wright 
offe> was at a fair price, was at a price that the stockholders 
shou'd expect to realize vader conditions as they existed then. 

The gist of the advise that Dillen, Reed gave the Board 

“hat the price was not high enough. 

Was there any cenelusion et +nrat: 3oerd meeting? 

Yes. After earing the Yepresertatives of Curtiss- 
Wright and hearing Mr. Shaw anc hearing Mr. Smith of BOC, who 
was also invited <¢ appear because he hac by then concluded 
that while BOC was not prepared on that day to make an offer, 
that they nonetheless were interessee. With additional study 
they felt that they might well cerelvde that an offer would be 
Fort}coming. 

At the conclusion: of the meeting che Board decided that 
the Curtiss-lirignmi offer should be rejected and if they per- 
sisted in it, it should be Opposed. Tre Board aleo coreluded 


that if Southern Uatur:1 Rasourscs o> pitish Oxygen should 


* 
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ceme forth with e definitive offer, the Board would reconvene 
and »econsider sither or both of “hese offers. 
that concinsion to Mr. Berner? 

- Afteo the Board meeting I invited Mr. Berner to 
come and visit me. He brought Mr. Hallingby. { again had 
Mr. Giordano and ‘fr. Reich in my company. We told him that 
we peeferred not to accept his offer, that we would, in fact, 
oppose it, that we had been havirg some ciseussions going back 
seve-al months prior to that with British Oxygen and that we 
were proposing thit we cortinuc those discussions which might 
or might not lead to an offer cr anothar form of emalgam ion 
petw:en AIRCO and BOC. 

We also notixied him of the Southern Natural Resources 
situ:tion, saying that that was still open as well. 
Q What did Mr. Berrer say to tf.at? 
A Mr. Berner was veey soceizic. He said that he would not 
ake the offer undee these circurstanees. He asked me that 
i novify him in the evani that our conversations with British 


~- 


Oxygen did not lead to an offer on their part. 


Se eenemcemnnn 


Q Did you then continue your discussions with British Oxygen 


A We did, yes. We had formed what were deseribed as working 


part:.3s. We were rapresented by Doug ilcove, Mr. Moore, our 


Vice President-Law, and by Steniey Rubenfeld, a member of the 
finn of Shearman § Sterlinz. ‘ie hritish had a group headed 


s 


by Peul Bosonay aid a inan ‘rho wis their group strategy officer. 
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The objective of this working party was really to examine 
all the possible forms of combinetions op amalgamation of these 
com=anies and to isolate the various legal and tax problems that: 
we icnew existed, but we had not yet defined or quantified. 
The:ir mission was to do that. 

In addition, Mr. Smith and I agreed that following the 
firut of the year, 1974, we vould bring together the top mana- 
gers of AIRCO and 30C for a series of consultations which would 
examine in some detail the major businesses of each ccmpany 
and discuss the Strategies that were being employed and the 
reasons for these strategies, examine the data basis that 
underlay these stratecies. 

That was the posture in the weeks following the period 
wher Mr. Berner told me that he would not make an offer. 

Q As a matter of fact, Curtiss-Wright did make an offer? 


Yes, they did. A few weeks later they made an offer. 


A 
Q How did you learn about that offer? 
A 


I was at Kennedy Airport waiting for a plane to go to 
London. About nine o'clock in the morning I received a eall 
from our lawyer, saying that the broad tape had carried the 
announcement to the effect that Curtiss-Wright was making a 
tend-r offer at $18 a share for 2.4 million shares. 

Q Did you go to London? 
A No, I went bacs to the office. An old expression for 


this is "go back o the mattresses." 


pein or a! 


That did you 2 + ga = office? 


1 to Oppose the Curtiss-Wright} 


Pursuant to the «ythority you had 
We lnplemented the pia: 
We published a letter to cur stockholders in whieh we told them 


* 


that we opposed the effer and stated the reascns that ve 
opposed it. We told them tha: we had other negotiations in 
prosvect and that we felt at tle very least they should delay 
acce»ting the Curtiss-Wright offer until they had én opportunit 
to learn about theee. 

As I recall, we instituied a lawsuit against Curviss- 
Weigit in an atteapt to erjoin the offer. 


Did you infoom British Oxygen of the Curtiss-Wreieht offer? 


ss 


Q 
A Yes, we iforned them rather peenpely. it happened that 


He and I had been 
scheluled for som2 See n London that week. Ee had gone 
over on Sunday afternoon and so he was there when this notifica 
tion came. I notified British Grvgen by calling Mr. Giordano 
and .etting him know what had transpired. He passed that 
info-mation along to Evitish Oxygen promptly. 

Q Did discussions with British Oxygen continue through that 
week? 
A Yes. At this point the discussions assumed « somewhat 


diff rent posture. 2d the Curtiss-Wright offer on the 


Tne treat ena nrentewnaatrne fer a 


[ne Me ee enctenanttnt etre 
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Streat. It was perfectly cleap that this offer was going 
to ta made and comoleted. 
The best advice thet I could get from our expcr’cs was 
that Af we opposed this offer as effectively as it could 
be cnposed that the chanees weve that they would get somewhere 
betw ren 1-1/2 million and 2 million s3iares as a result of the 
offe.. 
We took all the steps thai: we could to be sure that 
opposition was effective. 
On the othev and, we recognized that that vas the 
inning of a lenze> period of attrition. TF Curtiss-Wright 
that many sher2s, aS soon as the grace pericd following 
tender offer expired they would be in the market to get 
vhares and eventually it sould come to a proxy fight 
contest. 
We felt that British Oxygen offered us a far better 
oe. in terns of a prospective partner. We also 
fei that undex the circunstanzes that British Oxygen would 
undcubtedly offer a higher price to our stockholders. 
So that ice cimiionie ‘chat Mr. Giordano had“with 
Smith and othars in London really related tc British 
con's posture at that time in conneetion with sudh-an 


> and the Brizith Oxygen board wis convened I believe 


2 t:mes thet week for purposes of these diseussions and 


2 
a ec Siren Me™ 


ee 


lil natciy reached a sonelusicn. 
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Q In other words, ji was vour view that the Curtiss-Wright 
offe if suecessfui would heve peecl. ded further (discussions 
with British O:yeen? 
A Yes. A stockholder of that Tagn:.tuse coming as a 
third party to discuesions tha: are ae senstiive as the ones 
between British Cxvgen and ovr:elves simply would have made 
it inpossible in my view Tov that BOt transaction to proceed. 
We would have been eut efF fro. <ie option of eventually 
comtining or amalgamei:ing with BZ in any way. 
Q What resulted from the discussions that you had with 
British Oxygen during that week? 

The results o: the following Moncay when British Oxygen 

for a mininun of ‘3 million Airco shaves 


the right to “ake a million more at a price of $20 a 


I should add that in the incorim I had be in touch 
with Mr. Shév as well as British Oxygen and that Southern 
Natucal Resources had concludec fon various reasons that they 
simply could not -acke an offe> at that tine. 
Me. Dillon, [€ will hand what nag already been admitted int 
‘nee as Conmission Exhibit 1U8-A, Band C. ¢t ask you if 
-ecognize that document? 
Yee, I do. 
in fact, is chat your sigratvre on page C? 


Yes, it ic 
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Q Could you describe the events leading up to the execution 
of this document? 
A 
July 25 between Airco and ROC which required our consent if BOC 
were to make an offer for our shares. So that it was appro- 
priace at this tim: for us to center into an agre@aent which 
would give British Oxygen the right tc make an offer for a 
minimum of 3 million, with a maximum of 4%. They had to have 
such a right in order to be able to proceed. 

From our standpoint, we were anxiiqus to have the agree- 
ment of July 25 reinforced and reaffirmed by BOC so that they 
would not be able +o acquire any shares in the offer and 
above the 4% million level without out consent in the future. 

Secendly, we veelly wanted to get a definition of what 
sort of representaticn would be had on each others boards. We 
felt it was important for us to understand exactly what they 


proposed if they beeame substantial stockholders in terms of 


representation on the Airco board and we were very strongly 


interested in having representation or the BOC board so that 
we would acquire a direct voices in the management of what was 
to te a company that would be a very substantial shareholder 
of curs. 

In additicn to that, we believed that if BOC did eequire 
these shares, it would be very inportant for us to have the 


riplt of first refusal to reacquire such shares in the event 
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that BOC ever decided to -21i “hen. 
fhe reason that thie was impocttan: really vas pretty 


* 


basiz. If they came to a peoini: where thoy reached a decision 


to s:l]. our shares we wanted to have a volee in deternining 
the xvelimate purchaser of these shares for the samc reason 
that we wanted te have a voice a+ the ovtset in selecting 

any company that weule become a subetential sharehcide of our 


comp: ny. 


Q After thie egreement was signed Fritish Cayge: Company did 
in fact make a tener offer for Airco sharas? 
A Yes. In fact. the offer was made as I recali the same 


day chat this agreement wes enieread iro. 
Q And a copy attact:ed io this agreement? 

A Yes. 

Q Do you recall the price o: the offer? 

A It was made at $20 ard wade for a minimum of 3 million, 
a ma:iimum of 4. 

Q Did Airco’s m.nagement tals any postion with respect 


to the British Oxygen offer? 


A We consented to the offer a3 ae were required to do 


unde.» the July 25 cgreement in orier to make it possible. 
We sailed the of fcr to or we had ovr trensfer agent mail 
the fer to our shareholders. 


If you will reeall the daces, the Curtiss-Wright offer 


had come out on the frd of Detzanbar. Itc was on the street for 


| 
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| 
a full week before the BOD offer vas made. We felt that it | 


was ver: important that we get the 30C offer to our stockholder 
pronotly so thac they iii have the cpportunity to get $20 
ratt.er than $18 for tiose shares. 

Se, we expedivzed this by working through our icransfer 
agert. British Oxygen did pay the expense of the mailing but 
they obviously could rot fave hai access te our stockholders' 
list without our consent, nov could tiey have had the services 
of tie transfer egent without out concent. 

Q Did you recemmemi that Airco accept the BOC offer? 

A No, we did ror. We did not recormend that they either 
accept it or reject it. We left it to their judgment. 

Q De you know as of this day, Mr. Dillion, how many share- 
hol¢ers thereare of Airco? 

A About the same mmbe> ag before the offer. In fact, ther 
thera may be a few mone. As Lf resall there are about BY ,000 
shersholiders todiy. 

Q Hix. Dillon, do Airco and British Oxygen Company have 

any Jefinitive plans for the future now? 

A We don't have any definitive plans for the f:rture. 
Ceriainjy this proneccing has made it a little more difficult 
for us to pian than it otherwise would have been. Bvt 

quiie apeet from that these er2 a gvest many business and 
lepe | problems thai: need “co he deali with before we will be 


able to determine whe: th: ulicimate slape of this shculd be. 
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Q I take it that that vas the vesition after the Britich 
Oxygen offer was comp..eted and before this proceeding was 
star iced? | 
A Yes, it was. We had not really gotten to work on the | 
resolution of those problems. 
| 
MR. VOLLTN: I have no furtier questions, Your Honor.| 
| 
MR. TSURNAN' May we have five minutes, Your Honor? | 
JUDGE BPAKNES: Hlir. Topkis, co you have any | 
ques sions 
MR. TOPKIS: No, Your Honor. 
MR. THURHAN: May we have a five-minute break? 
JUDGE BARNES: “Set us take a ten-minute recess. 
(Recess. ) 
JUDGE PARNFS: is the July agreement between BOC 
and Airco in evidence? 
MR. WOLLEN: as, it 3 It is Mo. 89. tt 


& 


memceandum and a 30C buck slip, I guess you would call it. all 
19 CROSS-=EXAMINATION 


KAN KG By Ms. Purcell. : 
21 Q Mr. Dillon, have you attended any proceedings os, 
22 matter? 
23 A Yes. 


Q Could you indiea:e which day: your actended proceedings, 


whos: teetimony you heard? 


| 
| 
} 
| 
came from BOC's file, It is therafore attached to a BOC 
| 
1 
| 
| 
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I heard Mr. Smith's sestimony aad Mo. Giordano 's 
testimony. 
Did you hear ifr, Meelles's cestinony? 
Dr. Moeller? 
“Dr. Moeller. 
No, I did net. 


Did you hear anyone clse's testimony in addition to 


Mr. Smith and Mx. Giordano? 


A TiO. 

Have you read ary transcripts in this matter? 

Yes. 

Have you read the transcript of Mr. Smith and Mr. 
Giordana? 

Yes, I have. 

Have you read any cther transeripts? 

Yes. 

Could you indicate wio? 

I have read a great many of them. I don't know that I coul 
tick off the witnesses: but I remember, for example, reading 
Dr. foeciler's testimeny. J an no: terrible specific about any 
of the others in my recollection. 

5 You have read mest of those transcripts, that is correct? 
A Yes. I did read most of those transcripts, that is 
corr2ct. 


Q Me. Dillon, did you have any shares of Airzo at the time 


of tse BOC offei? 


A Y23.% 


A ho, id 3 


| 5 Didi you sender eny of these shares? 
‘ 
Q Mr. Dillor, you testified hase this morning 


| Airco board did not meke any recommends tii 


of Aiweo as to cppesiticn o 


| 
| 


| 
. 
| MR. WOLLTN: Ho, that : i "peet, Yeux Uonor. 


is that correct? 
‘ 

MR. THURMAN: Let hin answer. 

MR. SOLLEN: @ is sumnirizing 
ebject to the form of the question. 

JUDSE BARNES Can you svephrase the ques cicn? 
By tiv. Purcell: 
| Bid Airco beard make amy vecommendarcion to Airco 
shereholders as to whether they stould accept or spose 
the Curtiss-Wright tender offer? 
A They made a recommendetion to the Aireo sharsholders 
thay the shareholdwe not acce yr: the Curctiss-Wrigat tender 
offer. 
Q Did you make any recommermlations recarding the FOC 
tencer offer, the Airco beard,did they make anv recommendations 
rerecding the BOC tender offer? 
A 


{ 
i 
j 
PURCULL: Your Hono>, I wovld like to draw | 


aA 3379 


your attention *o = desumenit ip evicerce, CX--125Z-9. x | 
wovli like to draw your elieniion to the third paragraph which | 
reads --- 

JUDGE BARNES: Lo vou wari: to draw the witness’ 
ition to ii: or mine? 

MR. PUFCELL: Your attention is suffieient. 

What is the purpose? 

MR. PURCELL: Your Honom, this is a letter to Airco 
sholders from Mr. Sicrdano, Mr. Dillen, which urges the 
shoiders to reject. 

JUDGE BARNES: I wiih lceok at the letter if you 

will bring it up here 

Thank you. 

By Mr, Purcell: 

Q Mr. Dillon, you testified: here this morning that 
Curtiss-Wright was making an uufriendiy tender offer. Do 
you reeall that testimon.? 

A I don't know that I characterised it that way. 

Q You testified here this morning that your éoapany had 
a plan, a tentative plan you tiwould refer to in the event 
of én unfriendly tender otfer, re that correct? 

A Yes. 


Can you expiain what you tear by unfriendly tender offer? 


7 


Q 
A An offer thet would be cpoos2d bv the managenent of Airco. 
Q 


Vas the Ceurtiss-rignt: offer az, vafrpiendly tender offer? 
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The Airco management opposed ic. 
Q Did that plen express any criteria 2s to hox you would 
detesmine what ar unfriemily tender of feo is? 
A No. 
Q What alternatives did tha: plan indicate were available 
to you or that yeu wuld choose? 
A The plan did not indicate any alternatives 2: ail. 
Q What was the plan? 
A The plan really was related to the kind of action that 
wouli be taken ir the event that he rancgenent determined 
that a given sender offer was unfriendly. 
Q What typ2s ef action? 
A Weil, actions related to iaforning cur stockholders with 
resp2rct to the offer and our views of it. informing our 
lenders, financial institutions with respect to the sane 


thin;, our emmloyers, examining the situation of che offer 


or t> discover wheather he was veinarable to counteraction. 


Thes: were procedunal steps that related to the opposition 

to te offer. 

g What eriteria would be uscd by Airco to determine what 

is ai unfriendly tender offer? 

A Well, there are two principal cones. The first relates 

to tie price at wiiech the tenler is being made. ‘he second one: 
veally relates to the compatibility of the offer with Airco 


in t.mms of its iapact on the futwee eo ,eration of the business. 


a 3381] 


I think when you consider a matte> of this kind you 
can conclude that there will be shareholders who will sell and 
to them the board has the duty of expressing a view as to 
the »orice. 

There will be those who will not sell their shares to 
them and the board has the duty of selecting a partner who 
in the view of the board will be helpful rather than harmful 
in tne future conduct of the business of the company. 

Q Age there any other criteria to be used by Airco to 
dete-mine what an unfriendly offer ie? 

None that comes to mind inmediately. 

Would change in management be one of those criteria? 

You will hava to clarify thai: for me. 

Would replacement of some of the executive officers be 


a criteria used by Airco whether or noi o oppose an 


unfriendly tender offer? 


A Are you suggesting that he offer would stipulate as a 
condition of his offer that the Airco management be replaced, 
how would I regard that? I would regard that as personally 
unfriendly. 

Q Do you know if Curtiss-Wright intended to change any of 
the executive management in Airco? 

A Do I know whether they would charge the executive 
manezement? No, I don't know. 


Q Was it eve» suggested to vou that they might? 


8 


| 
| 
| 
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A Ne. They sugzesied %” the contrary that they were very 
mucl. incerestcd in having our nanagement remain with the 
company. Those assurances were provided me by Mr. Borner 
on it least three separate cecrasions. 

Q You testified this morning that Airco opposed the 
Curiiss-Veright tende offer fo> two reasons. One_is that 
Curtiss-Wright would >e a poor nertner. 

A Yes. 

Q. The other reason is thac there offer was too iow; is 
that correct? 

A 

Q fre there reasons that Airco opposed 

Curt iss-Wright 

A No. None % 

JUDGE FARNES: When you fivcr 
ther2 was no price mentioned, vas there? 

THE WITNESS: The peice that was mentioned, the 
peice was not mentioned exccifically, Judge. The statement 
wae mide that the offcr weuld be in the area of 25 percent 
over the market vaiue. I think I testified te that earlier. 
By Me. Purcell: 

Q Would Airco have receneidered Curtiss-Wright's tender 
offe» if it had bean $20? 
A Indeed. 


Q Mr. Dillon, wren did money change hounds for the BOC 


tender offer? 
A In a specifie sense I don't know that. You understand, 
of course, that the BOC «ander offer was made to Airco 
shareholders. 
Q That is correct. 
A As I recall tne offe> was made on the 3rd, expired on 
the 17th -- parden me, wae made on the 13th, expired on the 
238r¢c. of December. It Wes tvc wesks in any case. 

At that point, with <he expivation, BOC was committed to 
Make the paymert. The péeynents were made by banks as agents 
for 380C and precisely when the amcunts were received by the 
shar choiders, I have no wav of knowing. 


Q It would like to being your attention to the July 26 


meeting, 27 meeting. Did yer suggest that that meeting take 


place? 

MR. WOLLEN: I objec: to the question, Your Honor. 
That was not cevered on Mr. Dillon's direct examination. 

f beiieve cemplaint counsel is going outside the scope of 
the examination. 

JUDGE BARNES: I won't stop hin frem as king 
questiens along those iines. <« didn't hep any testimony about 
the fuly 27 meeting. 

MR. PURCHLL: Your Hono, we. went into che long 
discourse about the relationship and the backgrownd and what 


happened up to the terder offen by BOC. This is part of the 
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backzround. I would just like to go into it. 
| JUDGE BAINES: A411 right. 
By Mu. Purcell: 
i 25 
Do you recall the July Pf neeting? 
Yes. 
Did you sucgect that that meeting take place? 

MR. TOFKiS: Could I inquire what meeting we 
talking about? There was a decument dated cuay =. iF. 
that document tias signed at the meeting and.that ie the 
mecting he is talking ebout thet is all right. 

JUDGE PARNES: & was wondering where you got the date 
of the meeting. { don't recals. that. Specify what the meeting 
was and who it vas with and then maybe I will let you ask 
the juestions. 

MR. PURCELL: Your Eonor, I willl withdraw that line 
of questions. 

I have no frrther guestions. 

MR. TOPKTS: We have no questions. 

REDIRECT EXAMINATION 
By M>. Wollen: 
Q Mr. Dillon, do you recall ac the time of your first meetin 
with Mr. Berner when he said thet he ‘was thinking of an 
offe> in the area of 25 percent ovar market what that figure 
woul l hav2 been at that time? 


A As I recall, it vas semersiep2 between $16 and $17. 


| 
| 
| 
| 
| 
| 
| 
} 
| 
| 
| 
| 


| 


{ 


Per share? 
Per share. 
MR. WOLLFN: No more questions, Your Honor. 
JUDGE FARNES: ‘hank you, Mr. Dilion. 
(Witness excused. ) 
MR. TOPKIS: Now Your isi thanks to reasonably 
speedy service os. the New Jersey highways and a distressed 


motorist, we have Mr. Leistes pack with us. 


a 5 
JUDGE PARKNES: You ere still under oath. 


This wili be eross-examination of Mr. Laister. 


« 


Give the reporter your full name. 


- oe 


PEER LATSTER, was thereuron recalled a3 a witness 
for che Respondert ard, having been previously duly sworn, 
testified further es follews: 

THE WIINESS: Peter Laister. 

CROSS~ EXAMINATION 
By Me. Youngwood. 
Q Mr. Laister, we have seen you nany days on this matter. 
How many hearings have you attended here? 
A I think it is easier to tell you which ones I missed. 

MR. TOPKIS: Your Honor, for the sake of the 
record, I object to that question om the grounds of relevance. 
The traditional cbjection to relevanee is that if be cen 


is yas or if the answer ic no aid it makes no difference, then 
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he atcerded ov hew mc, 
p't attend. This question is irvetevant. 
JULGE BARNES: Well, complaint counsel x2:c- 
mm garlier in che trial to exclud2 witnesses bir: I 
xi itted Mr. La‘ster to 3ta; I assime they wart tc have 
eaeord show hoy many 
MR. TOPKIS: Tf reciate that. So whrt? 
28 here nine days or 12. ‘What ditference dors it 
They have asked that same question of every witness. 
have. ali sat here and suffered patiently. 
In the interest of inevitable proceedirg aficer 
« itable proceeding down through recorded time. isi: 
=: time to bring this kind of quessien of an end? 
JUDGE BARNES: ¢ acsure they want to argue °: 
Vaister's presence jn the zeurtroom will influence: his 
i imony in some way. Porhaps they will po 
ings. 
MR. YOUNSWOOD: My naxt question would be to ask 
Mr. xseister hoi many transeripis he hes read. 


JUDGE BARNES: He did not answer your first question 


Youngwood 
ce 


You were about to indicate that it might be e.s%. 9 


for you to stzte chose h2zarinzs that you did net at-cend.. 


| 
| 
| 
| 
| 
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A That is correct. i did rot attend the last iwo days 
of the medical hearing when I think there were forr witnesses 
| 
and {£ did not attend the first day when we resumed in New York, , 
Kridl ' 
Which was I think Dr. Gesamseed. . 
Q° How many transcripts did you neve the opportunity to 
read? 
Kridl's 
A I have read only pari: of Dc, Gymimeetag testimony. I reed 
that on the plane, the first 20 or 30 pages. I have not 
read the other trausecripts. i have had them availabi-= but 


in fact have not read them. 


Q What docunents did you examine in preparation fer your 


‘ 


| 


testimony? 

A I looked at my own evidence that I save last December. 
I jlcoked at some figures which relate to the sales througi~ 

put sales of Harris Imke and Fraser Sweatman. | 

Q The sales --- | 

A The sales figures. 

Q . You did not get an opportunity to read a trenseript re 

preyaration for your testimony, did you? 

A No, certainly not. 

Q You have indicated that you are the prime liaisor in 

Amer iean affairs for 5ritish Oxygen. What are your 
responsibilities in that job? 

A I explained those under direct examination. They are 


reaily in the main twofold. 
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che 
ack HRhome, 


La 


The f ‘st at this ctese relates to 
Tith cur own people 5 


Ca3e. 
hy responsibility relates to my 


2 


‘ 


threugh and acting as liaison 


foliowing throug): shi 
shareholde:'‘s 


Fie ty od 
Qa 


fhe secend pa:ztt 


liaison with Airco, aet:. 
wespons: bilities as really 


repr 2sentative. 

When did you 2dopt ticse 
affairs? 

est. 


Q 


the orime liaison in American 
Really during Mavch and that is from April Fi 


A 


Q March 1971? 


Of this year, yes. 


= 
12 


Have 

that "Ob 

Yes, I have. I have taken up residence in fact at 
Lee, New Jerscy. 
Will you tell us, 

bettiecn Fort Lee, lew Jersey and Montvale, New Jecsay? 
MR. TOPKiS: I objece:. Again I don't care 

That question 


is 2) miles, tye bi.oais o, $00 miles. 
bpeliave that seems irrelevant, 


plezse, the distance, if you know 


if 


s 


irrelevant. 
JUDGE PARNES: <= 
Lo you want te know if he rides a bicycle 


Mr. Youngwood. 
over o¢ motorcycle or wha? 

YOUNGWOOD © : 

, > Perhars f can approach this in 


- 


¥ 
site 


anotier way. 
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JUDGE BARNES: All vight. 
Youngwood: 
By Mc. @umeedude 
Q Can you tell me how cften you have had the eccecesion 


to meet with Airco representatives sinee March or April 1974? 


two Jays monthly in the Montvale offices. I have attended 
the Soard meetings which have been called since that «ime, 


some of which have taken place in Montvale, others in New 


A I can give you a rough approximation. I spend one or 


York and one in Sowth Carolina. 

Q What is your vole at those meetirgs? 

A I act as a divector of Aiveo. 

Q Do you have any vole which places you in a position 
different than any of the othe» diveetors or are you just 
one of the 16 directors? 

A I would say I am ore of tie i6 directors. 

Q You have devoved a substantial portion of your time 
to the attendance at thesc h:arings, have you not? 

A Yes, I have. 

Q Would you expect that at <he conclusion thereof that 
you might be able to devoi:e somewhat more time touacds the 
cirect management of Airco in any way at all? 

A I am hoping that I don't have to spend my time in the 
scecinooe: wher these proceedings are finished, that certainly 
is true. Thea I would hope to spent wore time with Airco, 


certainly not however dirceting their Management. That is 
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not in fact my cesponsibility. Nor do I have ‘the auchority 
to co 32. 


Q Perhaps you can sxpiain ‘5 ue the manner 

“woud expect that you would spvere your time? 

A Y would like to Camiliarize wyseif with che 

ef /ireo as a divertor of Airco ard I think that will take 
som considerable time. 

Secondly, I woulda aci as a liaison between the Jargest 
shar eghoider, EMC. and Airco and that will take a fair amourt 
of time. 

Thirdly, I also have responsibilities in Canada as I am 


to le appointed to the board of Ceanox, our Canadian company. 


Fourthly, in facc I would with the Arerican 


finzneial and othe» sich insti the banks 2nd 


fFinsneial institutions, so 

fizzvueial and gene>-al business structure in America. 

Q For what purpose do you wish to become famitiar with 
the financial anc business st-cuniure? 

A ke have a lerse shavchoiiing here. i think we want to 
teke very interest in the financial and business structure 
of /-nerica. 

Q Then that would relacze :o your present sharenolders? 

A Yes, it would. 

QO. You statec that Cvis Hesketh-Jones is in chaegea of 


Soutn Ameriece. South America is not ineluded in your 
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responsibilities? 
A Not at this stage, no, although I would expect in 
fact that I shal} visit South America ducing the course of 
the next year or two as part of the developing change. 
Q I believe you stated also thet South America in the 
futire is seen as 2 place of possible development. Have 
I. characterized your testimony correctly? 
A Certainly I think BOC has a thought, Brazil in 
particular, as an expansionist market. 
Q How long have they had those thoughts? 
A BOC? I suppose the last «wo to three years. Perhaps 
three to four. i find it difficult to quantify as to how 
long we have had the thoughts. 
Q What type of expansion are they contemplating in “razil? 
MR. TOPKIS: Is thexve any possible pertinenc. to 
the question of whit we propose to do in Brazil? We have gone 
into the Fiji srea I veaiize and pevhaps that establishes 
precedent but ~--- 
JUDGE BARNES: ¢ will let him proceed further until 
we sce where he is going. 
THE WITNESS: We are developing gas bueiness there. 
We bave interest in a refrigeration company which in fact acts 
as cur agent for our high vacuum equipment, and we are also 


developing a medical interest ‘chere. 
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By lir. Youngwood: 


All of this cevelopient ceciired in the lasi thece 


Can you give us a rough approximation as to the cmount 
“unds which were required in order to pursue these matters 
‘pazil? 

I ean't offhand. 

You can't give us a cough approximation? 

MR. TOPHMIS: Is the queation how much roney BOC 
-O now invested in South 

MR. YOUNDWOOD: I aw heppy ‘to onrase Ti 
~he last three or four years. 

THE WITNESS: It is less than $10 million. 

well be less than $5 miliion. 
lir. Youngwood: 

How wovld you. characterize voue intentions wich respect 

ot 
“he expenditu’e of funds, «xe vill say, in the nex: three 
our years in fourh Americc? 

We Would exsect to epend morey. I veally eculd not 


a figure on it but we would cxpeoct to be speidins money 


3. Oe 


N£ we were eo think in terms of prioritiess would we 


2 


> seterize Sourzh America as in the first order of priority 


seoad orde? of priority? 


A 339% 
As compared with what? 
Let us say Euwopc. 
A It js very difficevl: to answer that question. So 
much depends on the opportunities that occur. I nave not seen 
the budget forecust o> the strategy review for Brazil over 
the next five yoars. There wiil be one being prepared now. 
I have not seer the result; hence I can't compare that with - 
that prepared for Murope or Australia, nor for that natter for 
america. 
Q This probably would have »een true in 1970, *7i. *72 
and '73 as well; is that correct? 
MR. TOPK{S: What would have been true, that the 
witness would have been unfamiliar? 
JUDGE BARNES: i think you ought to rephrase that 
ques ion. 
MR. YOUNGWODD: The witness has indicated he was 
unable to charecterize which area was of the first order of 
peierity and it depended on the opportunities as they arose. 


“ “THE WITNESS: I think we could in fact characterize 


thai two or three years ago, in fact we did characterize 


it. You asked me how much money we were going to spend 
in ivazil this next year. I was trving to answer that 
question. ‘ 

I can obeesinis cell you the order of priority that we 


gave, Sav, three years ago. 
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By hiv. Youngwood. 
6 I know the order of uriority you gave was theese vears 
apo. My question is vot that. 

You have indicated that «ae ordex of priority we: such 

it was imporsibl<e to state with « desree of esrurance 

it would vemain infleribi.2 

3 heree. 

I don't thirk I stated tint. 
Q Perhaps you would care to indiecte what your order 


of ;olority woule be with respect to Brazil at this pcint in 


TA A RA ROARS teeters ed nents oeteenstieeitan aaa, 


timc. 


MR. TOPKIS: 


| 
| 
| 
| 


JUDGE WARNES: 
ant G2 has answered it. 

MR. YOUNSWOOD: 
coir 2nt. 

JUDG). BARNES: f think he did answer your cuestion 
a livtle earlier, 

MR. YOUNGWOID: Yovr Ucror, my recollection of 
the vitness' tesiimony is such chit he has indicated that 

73 not poss bie to determine the exact order of p: iorities 

in iue future because the oppovtuniiies are such that you have 
to Comstantly re-examine chen. 


JUDGE BAINES: He didn't say exactly “chat bux 


* 
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I think that isthe answe> to your question, whatever ‘the 
record shows he said. 

By liv. Youngwood. 

Q In 1970 would you say that the Opportunities would have 
becn such that you would have conttantly had to re-examine? 
A We had es‘:ablished a set of prioities in the years 's9 
and '70 and the general order of thosc priorities in fact 


did vemain firm foo several years. Quite obviously in 


any large business you caa't vead the future a few years 


out. But as fer as our planning was concerned and the effort 
we <pplied to it. the priorities thax we set in 1963 in fact 
stocd up to the west of a fay years of time. 
Q Do you recailthe amowict of money that you anticipated you 
migii spend in Souch America during this neriod of time? 
A I @en't recall the figure offhand, no. 
I think the record wili show it was in the nature 
aillion pounds. Do you renal -a- 
It jould well be. 
MR. TOPKIS: Do you want <0 show the witness sone- 
thins to refresh nis recollect:on? 
MR. XIUNGWOOD: I don't believe that is necessary. 
By iis. Youngwood: 
Q Do you recall th: amcunt that it vas anticipated would 
he spent in the United Stetee? _o- 


MR. TOPSGS: In cote Gocument at some time? I ax 


: 


a gant 


sure that the question is teprible finite. 
JULGH, SARNES: I think ve should have a 
Youngwood. There is a ¢ive-year Plan thet 
record ? 
MR. SOUHGWOUD: Ho, Ycur Honor, I am nox 
reitvring to tha’:. Will vou rive me one minute, please? 
By tir. Youngwoud: 


Q What were you? plans in duly 1970 for investxent in the 


United States? 

MR. TOPKIS: In July 1970 for investment in the 
Uniied States? if any, I 

MR. XOUNGWOCD: Yes. 


THE WITNUSS: Do you want a deseripvtion? 


tn general we grouped Arerica, that is U.S. and 


Careda together as one, Nerth Amevica as one. In our 


stracegy we would have developed a figure which ea rplied 
to both of those. 
As of 1970 there woud be a very rodest amount 


of expenditure forceast for ov; nigh vacumm business and 
8parklets. 


Le RNR et ate oe tt ttt 


for cur 
there would be mere -nyestment, I am sure, than 

for sicher of those applied to Cunox es an investment program 

in C:nada. We aay or aay not in 1370 -- i would have <o 


refe. ta the particular docuneris -- have been starting to 


cons der the possibility of mocesi expenditure in the medicul 


eens ewe a 


equipment field. 
By Nr. Youngwood: 
Q J an talking in terms of the dollars op pourds that you 
ant: eipated would be expended. 
A I would need to refresh my memeny by Looking at whe 
documents. Buc ix would be relatively small. , 
Q Mr. laister, in June 1971, you stated that in June 
197%. you had discussions with American bankers. I am sorry. 
The record should read in June 1973 your testimony wes that 
you had discussions with Ame>issr Bankers, 
A If you are referring to the British banking firm. 
Roti schild, and they brought <heir American associates , 
Newcourt Securities? 

Yes. 


That is correct. That was © British initiative to 


Did they state why it was that they approached you? 

No, I don't think thev did. But I thought it wag 
obvious. 

What did you think was oovicus? 


Why they epproached ise. 


They didn't tell me but X have an assumption. 
What is your assumption? 


My assumpiicn is that: first cf abl I had quite 


Q 

A 

Q Way did they choose BOUL ‘ro approach ? 
A 

Q 

A 
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relationships with this British banker who was trying to get 
business with us and I presume that he took these American 
colleagues of his to visit other British industrial companies 
as well to demonstrate what opportunities existed at the 
§ depressed stock market level in America. ‘That wae one reason, 
6 ivhed good relationships and he was building on it. 
Q Did he tell you he had taken these people to other ~--~ 
A He said they had other visits. In fact, they left me 
to make one, I don't know where to. The second reason is, 
as I discovered when I met them, that they seemed to have 
this special bit of information about Airco, that the bid 
was coming in the near future. They knew we were in the 
industrial gas business and I presume they thought it might 
be cf interest to us. 


Q _-You stated that Airco presented you with an almest - 


unique opportunity? 


A Yes. 
Q You were referring to their favorable stock orice at 
the, time when you made the statement? | 
A I was referring to the whole situation. 
Q Did you feel their stock price was somewhat avtous in the 
industrial gas business? 
, ans, It was very low. It was lower, to my knowledge, than it 
“had been for many years. 


ci Was it as low price~earnings-wise as Chemetxon? 


A 3349 
MR. TOPKZS: I Go vot understand 
Could I have it back, viease? 
JULSE DARNES; 
prices earnings-wise? 
THE WISNESS: IY really could not Say tha tise. 


had not studied the Chemetren price’ eernings ranges. 


You had now? 

ft had net stulied theCheretrson price-cavaings retic. 
Q Why wasit you weve en faniliar with the Aipco priae- 
earrings ratio? $ that what you said y3u were zicce of 2 
A In general ve were avare of th: Cepveseed Ape:: 
eekly aeeee. id not vaean ‘so imply tnat we had. becn 
follwing the Airea price. We knew that all American priees 
were down. 
Q Let us dissuss what vou ueant py the wor "unique." 
What did you mean? 

The econbination of civeumstancus was that the sicek 

st was depressed in Anerica. The prices for shich stocks 


aie Belling was lowe? than foo any véars past. “There was 


.OSsSLbility epearentiy of somsbody else coming in: to make 


The priac Was vermyiow and tere wag going to ba a 


bic Tvonm somebody olse. 
Those were th: foetors shot to me at least made the 


pote “bility unique, i: nay use tha tod. 
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Q The fact that the price of Aireostock was low and there 
was going to be a bid from someone else? 

A Yes. 

Q Then if there were any other U.S. companies where the 
price was low, and I presume you ave talking price- 
earninps-wise? 

A Yes. 

Q Any other companies presumably in the world where the 
price was low and there. was a tende offe> made you would 
eonsider that a unique opportunity? 

As a2 3t dealt in the gas business and of the same size as 
Airce then it migh*: have been a similar opportunity. 

Q You ware actually looking for someone in the gas business 
A We were not looking. It wag brought: to us. I reacted 


to it beeause it was in the gas business. If it had been, as 


I am sure it would have been less interesting. 
Q Then the indsutries in which you were interested in 


entering, were those industries essentially with which you had 


j 
I think I said in my direct testirony, in seme other oe 
‘ 


the most familiarizy? 

A Yes, of course. 

R Did it matter that it was the United States? was chat 
significant? 

A i think that was the thing tha: we regarded as pant of 


this package, that it was in fnevica, that it was not in, 
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I den't know, China or somewhere. America was of particular 
interest. 
Q As I understand it then, what wovld make this particular 
situation differen: than, say, Chemeatzon, would be thet there 
was no competing tandcr offer for Chemetron? 
A Yes. That cevtianly ia what made a differerce. It also, 
I think, told us that if we did not leok at this opportunity, 
if ihere was going to be « bid made, then the opportunity might 
diseppear. 

If nobody is going to make a bid for the other company 
the opportunity renasas there out if somebody is to come 


along and preempt the opportunity it has disappeared. 


Q Let us discuss Aireo and the other instances in which 


you may have heard there may have been tender offers made. 

Had you heard any other company had been te eecied in acquir- 
ing the stock of Airco at any time priez to that? 

A It is hard to be precise about that, whether we had 

heard the odd rumor or not. Cartainly within tien to three 
weel's after that approach I heard other rumors. 

Q What I am driving at is --- I aa really asking whether you 
were aware of aay other company within the last three or 

four years who may have approached Airco? Have you heard 

any other rumors arows the acquisition of Airco? 

A No. 


How about Ci eneiczon? 
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A About approaching Choemeipon, yes, I had heard iots 
of runors about Cheiuet:ron. 

I presume also that the erice-earninzs-ratio at that 
poini in time was low with Chenetron? 

What poinc of time are we taikirg 
about? This is just taking us back thrse or four years 
in t:me prior to, I taka it, a date in 1973 which would take 
us bick to 196£ or 1970. ff think it is important to h:ve our 
time reference in mind. 
JUDGE BARNES: I think eo. 

By M@:. Youngwoods 


9) The point in +ime at which you hed heard rumers vhet 


SN Se Rn oe SE re EE tee Sgene mainte 


were companies about to meke tender offers for Cheomeiron? 
A We had heard zbout tender offers for Chemetron in, 
thin: it was, 69 or £70 when some>oody came and told us 
wantcd to sell. 

So, we knew aLout Chenetron being at least in some 
peop.e's minds ir a bid posirion. 
Q =. Do you recall the price~-sarniays-riacie at thar tine? 
A No, I don't rmeall. the PE. 


Q If someon: had said <he pries-earnings had been low, 


: Whole peckage, I exnleined to you, that made m 


maize that remark epouw: Aivco. Certairly I would not reeessari 


make the same renack 2bour Chenetron. 


thei would have presented a unique opportunity? 
€ 


Q Can you explain way? 
A Because I don't kaow what factors we are talking; about. 
You are talking ebout a hypothetical situation. 
Q IT don't meai. co. LT am attempting to determin> what the 
Facts were at the voiw: iu tiw2 that a tender offer was 
made:. 

MR. TOPKiS: This is the disadvantage cf asking 
hype thetical questions and getting hypothetical answers. 

The last question of record was a hypothetical 
question and that is the one M. Laisver, I submit, hes 
in mind. 
By lo. Youngwood: 
Q i am referriny; to the point in time at Which vor 
head that there were rumors ax Chemet.on was epour to 
be taken over, that there woul have been teswere var 
Cheretron. I referred to the situation as it may have 
existed at that teint invime. Tf thirk it is only lozieal 
to conclude that had the Chemecron price-earninge-rztis been 
what the Airco's pwice-earnings-vatio was in '73 yeu trould 
certainly have characterized that ac a unique opportunity. 


4 I was personally not so c.osely involved in <he Chemetron 


Say 
situition in 1969 end 1970, bu: I can't exy whether oc not 


I cn:racterized it as unicue or not at the time. 
MR. TOPS: Thet is not the question ard tint is 


the. disadvantage of these hypothetienl questione. If it nad 
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had 2 certain price-earni rare ss 
unicane sr opportunity as 

a hicyele perhaps if © had 
MR. YOUNGWOOD: 
MR. TOFKIS: 


is tuat JT woulc stave -“hraz 


Youngwocd : 


By Me. 


{I think you 


have indicated 


2tron and therefore 


Tuli pieture of 


think you mike a lot: of 


JUDGE PAUNES: 


MR. YOUNGWOOD: Okay. 


ny Braconent 


be, Youngwood: 


The echairnan also used tho 


éixeo, the chaeioman of 


I am glad i was not alone in 


He indicaiec “hat “Airco 


A» “4 
An acquis 


ican gas compares. 


712 common stecic was a result 


i9 would it have been 


ezcain othe things 11) 


Dicyela, 


you are 


not possible for yeu “<< 


vour vio is t> what 


word 


British Ox 


of a detrerminatingy: 


as 


¢ horns. 


you would be what? 


my fantasy 
sar-view mirror. 
not too familiar with 
tive 


the situarior. yas in 


assuapiions. 


you whether 


accept that 


now. 


‘urique" when he referred 


gen Company. 


thinking of iit the::. 


aos one of the thre? inajor 


ition of over cne-third 


TG 
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unique opportunit ies to pursue long-term objectives despite 
distance at home 

Ts his charse -cizetion similar to vours in, -espent to 
the use which he hes made of that word? 

MR. TOPK'S: Mar have that question back, just the 
lest-of it? 

(The record was read by the reporter.) 

THE WITNESS: I really can't speak to his 
characterization of the word "unique" but in general terms 
I weuld agree vith his statement. 

By Mc. Youngwood: 
Q On direct you testified about « document which “has been 
introduced into evidenee es CX-76. On page "L" ther are 
Seveval firms listed. Those companies are listed as cther 
possible bidders for Airco. ‘here is a characteridation 
oppesite the names of L'Air Liquide, Nesser,Aga,, Impirial 
Coniinental/Caior Gas, Distillers/CO,, Nippon Sunso and 
another category for "Other Japanese." 
A Yes, I see that. 
Q in each instanee the author belicves that it is highly 
{nin chably or very unlikely cr thet i is rather unilinely 
Susi. @ remote possibility that any of these companies would 
ie top Ades, er a sae se 

Do you sheve those thoushts? 


Do you mean do I shave tham now or did I share them then? 


| 
: 


| 
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A 


Q Did you share them then. 
A 


“ pead them. Tt was by cue planring menage. 
have to look at each one. ZI -62ld have as reed wit the 
L'Air Liguide one. I would not have put improbable for 
Mesr ex. 
MR. TOIK*’S: So thai: the »ecord way be perfectly 
> the L’Ajz wiquide one is basec on U.S. antitrust 
te that what the witness is agreeing to? 
THE WITN2SS. Yrs. =< presume antitrust 
have stopped tten. Ochnerwise, 


would have been a orine bidder 
AGA, I don’ know. If weuld have an open mird on 


impeviel Continente] ‘Calor Cas, I woul@ have thought 
thei it is a remcte por ipilit It: °6 a possibility but a 
Pencte ore. 

Distillevs/co, , unlicely I think in terms of the 
aiv gases but iad an oppovtunicy cone up to take part in th 
CO, busiress I think Distillers might well have been a 
coniender. 

Now, the Japanese coipanics, I aever make judgments. 
By Fo. Youngwocd: 

Q Ne. Laistce, in Decarber 197. ve asked you whether you 


ther ght there sare any other foreign companies whichsoa 
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considered to be a potential entrant by acquisition or other- 
wise in the United States industrial gas market. Do you 
recétll that? 

A Yes, I think I do. 

Q Do you recall what your answer was? 

MR. TOPKIS: I am at a disaévantage, Your Honor. 

I den't have a copy of the transcript with me. May I follow 
it? 

JUDGE BARNES: Certainly. 

MR. TOPKIS: I would imagine the way to treat the 
witress fairly is to show him the question and answer to 
which his attention is being drawn. That can be done by 
reac ing. 

JUDGE BARNES: You may read it to him. 

Let us have a complete quesi:ion and complete 
ansver. 

MR. YOPKIS: I insist that the witness be read 
the question and answer to which the counsel has referred to 

MR. YOUNGWOOD: "Are there any other" -- the word 
usec in the transeript is countries, but the correct word 
is companies -- “Ave thers any other foreign companics which 
you consider to be a potential entran: by acquisition or 
othevwise in the U.S. indsutrial gas market?" 


? ‘ 
"Answer: Are there any other --" 


"Question: Foreign corcorations, I mean other 
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thar United States corporstisnas which you consider to be a 
pot«ntiel entrant: dy acquisitior. or otherwise into tie U.8. 
indi striel :gacs morket? 


"Answer: We vould have thoveht not but 


in opinion. Ve know ef no such 
Ard there ic an int sonupirion. 
"Presiding Of*iem: 
MR. TOPKIS: To 
MR. YOUNGWOOD: Donald FE. Pureesil. 
MR. TOPKiS: Very well. 


MR. YOUNGWOSD: “Quention: Is 


_— ~- 


forcign manufacturar of ilnadsuiocial gases, producer of industria 


@eS¢3, as large es yours who is not presentiy doing business 


in iar United States? 


"Ansivver: There is one compiny which is a subsidiary 


of & larger company than us and thas is Mesear Greisiein. 
"Question: /re they affiliated wth Linde? 
"Answer: They have an overseas agreement thot cperates 
outer ide of Germany and ow? unders% 
"Presiding Officer: Who 
“Witness: Messer Greishe:m. They are not ax 
in Gormmany with binds, They aie $6 percent owned by. Yoechst 
"Question: Dc you know ot’ any other U.S. corroracions 
2) vou would consider not ru: ia the industrial ca; 


hisses that you vould consider porential entrants fato that 
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bus :iness? 

"Answer: Wo, I don't.” 
By Mr. Youngwood: 
Q So I can charactrrize what you have said, you have 
inds.cated that you would have thought there were no foreign 
corporations that could enter and you know of no domestic 
corporations that could enter? 
A Yes. I think you must place tha: context in context, 


Mr. Youngwood. That discussion in fact took place as 


| 
| 
i 
| 
| 
| 
| 
| 
| 
| 
} 


pari: of a longer discussion about comoanies considering whether 


or rot they would entcr America. Now, I think we have tried 
to differentiate ail along between the companies that can 


and companies that sensibly would. 


| 
| 
We certainly could have done taree years ago, four years | 
ago, and we have always admitted that could ina general 
Benue is one way of looking at it. : 
What we have said is that we would not, we hud taken { 
a Gicision not to. 
Now, that discussion there I think was in the eortext 
that there were other companies who when they look at the 


Amex‘iean market would come to the same conclusions as ours. 


I think that this is the difference butween the way you are 


plae then. 


i 
| 
} 
i 
t 
phreising the questions nov and the way that discussion took : 
Q As I undersvand it, you don't peiieve that env of the | 
$ 

{ 

i 
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comvanies to whieh we have saferred on (X-76-L would have 
entered the United States merket? 

MR. ‘TO°?KIS: Ne. 

is this an objection? 
S: Yes, You Honor, this is an objection. 

Thi is an urmearonable characterizatior of 4 
tes: :linony. 

MR. YOURSWOOD: He can answer that. 
By ir. Youngre od: 
Q {s that on «meeasonable characterisation? 
A Would you say the question again, please? 

3% SORNES: Read the cuestion hack. 

(The panding question was reaé by the renozrier.) 

MR. TOPKIS: Would *ave ent2red the U.S. max'ket ? 
Wha": does that mecn? That is a kind of reverse subdjinctive 
hypothetical. 

JUDG® BARNES: ‘The quegi:ion msxes sense to ne. Can 
you answer it7 

“PRE YTONESS: I think I ean, Your Honor. 

I ce not believe thet any of those companict wovld 
hav’. entered by prass rcots. I think, as I heve indieeted 
to you, that cemcainly presented with a different sort of 


ibility, 2° unique situation, then they might have done 


£ vcestifvied ia December thar idn't believe tit ary, 


CON ANY would ome > either in terns o2 grass roots or in 


, 8421 
terms of what I think you regard as toe-hold entry. 
By Mc. YOungwood: 
Q The word "used" was acquisition. I am afraid that includes 
unicue acquisition. 

A I would have to look at the testimony. 
JUDGE PARNES: Read in the wecord what you are 
shoving the witness. 

MR. YOUNGWOOD: _I am showing the witness pages 163 
and 164% of tesiimeny taken in the course of an investigational 
hearing in this matter in December 1973. 

THE WITNESS: In the context of this, entrance by 
acyuisition or othawise, my view pamaings the same, that in 
fact under ordinary circumstances I don't believe that any 
of those companies that you have mentioned or any of the ones 


that we discussed here would regard entry inte Americs as 


Eut if you sre oresented with a unique situation -- 
and I an afraid that I did not so characterize it -- that 
there might be a situation which would become unique, then you 
may make a different decision. We did so ourselves. 

Yet, we were not any sort of potential entrant 
up stil thattime. The same arplies tio these othar companies. 
By ko. Youngwood: 

Q Then you would suggest that none of these other companies 


would be any more of a potential eniprent than you were at 


| 
| 
{ 
| 
| 
| 
| 
j 
| 
| 
| 
a legical and sensible thing to do. | 
| 
i 
| 
| 
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that point in time? 
A te the best of my I:nowlcdge. 
Q If we use the phrase: "pocencial snivant” would «au Sey 
there were no potential entrants into the U.S. inéusie-ial 
gas market at that time? 

MR. TOPKIS: Objection, Your Hones. 

All wight. It is just playing games, though. 
By iir. Youngwood. 


Q £ am asking & guestion. 


Pe, ee 
ann 


A There wera no --- 
Q 


gas market as of Deeenber 1975? 

MR. TOPKIS: Were there? 

JUDGE BARNES: In ihe witness! view were ther 
any potential entrants iniio the U.S. industrial gas narket 
as ©f Deceiber 19737? 

THE WITNESS: In Decerber 1273 my view was that 
any major corporation would nocenter the United States gas 
market in ordirary eiveunstaness. Thet was my view. 

By he. Youngwocd. 

Q Of course, it is difsieul: t2 dream up specifieally 
unigie opporturities whici: migut arise. 

A Of course it is difficult. 

Q Vehn you indicated that DC hac ro intention to enter 


1.8. industei2:. gas market what ie i: that you mean? What 
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are you characterizing in your mind as the U.S. industrial 
gas market? 
A The national industrial gas market in operating 
industrial gases in the way we operate elsewhere in the world, | 
covering tonnage plants, supply schemes, liquid distribution 
and evlinder sales. 
Q Let us use that market. Are you privy to statistics 
of 30C characterizing Airco's market share in the United 
Sta ses? 
MR. TOPKIS: When? 
MR. YOUNGWOOD: 1972. 
THE WITKESS: TI den't have the figures in my mind. 
By tir. Youngwood: 
Q Bo you have an estimate of what the market sharee are 
for the top three people ‘in the industry for industrial gas? 
MR. TOPKIS: Does the witness now have an cetimate 
of what the market shares of the top three people in the 
industry are? That is different from the last queetion. 
JUDG® BARNES: At what time? 
By hr. Youngwood: 
“Q = Say 1972, 1973. 
JUDGE BARNES: Does he nov have one or did he in 
December 1972. 
MR. YOUNSWOOD: Does he now. Does he have one as 


to what it is right now. 
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MR. TOVKIS: ZT wish we could fix on one question. 
JUDGE GA! 
Do you know what is is now? 
kr. Youngwood: 
Does he have an estimate as to what it 
MR. TOPKIS: I object on the gr 
the scope of the direct. 
By eo. Youngwood: 
Q Dees he have an estinate as to whet it was at the time 


of the acquisition? 


} 
A We theught it was around about, between 20 and 20 percent.. 
j 
t 
{ 
i 


Q we are talking about Alves new, 
A Yes. 
Which company did you believe vas the larges¢ company 
the industry? 
Union Carbide. 
Q Wheat type of market chere did you believe that 
Prcéucts had? 
A Ye thought ebout the same as f£ remember. 
Q The same as Airco? 
Yes, in that sort of orde:. 
Q Had you charsotevized Union Carbide’s share axact ly? 
Did vou have ary specific estinatce? 
A I am sure ove market reseorch people had better s3timates 
thar = <hat which < am giving vou bvt T had not lock=) at 


ther 
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Q.. Mr. Laisier, do you recall any discussions “rom 1971, 
say, through May 1973 with respect to possible eccuis ‘tion 
of Airco by British Cxygen? 
A Through to May 1973? No, there was nothing specific. 
In fact, I really ean'<¢ recali. 
Q. Do you s=y you can't recell or there was nothing 
Hientesus 
A I can recall any discussions. To my knowledge, there 
were none. 
Q Did your Executive Coamtttee discuss the poesibility 
at ncepavaus Alpce during that period of «ime? 
A No, it did net. 
an Did your Excevtive Committee discuss the possibi ity 
of scquiring Bumdert of Cleveland during that pericd of 
tine? 
A W211 you tell me the <ime Span avain? 
Q 4971 threvgh May 1973, 
A Not to the baet of wy recollection Guring that: period. 
I ccntt quite remerber when the Canox interest in the Burdett 
pilare: ended.” Thatmay have been mentioned dwing ‘that time but 
f ¢an't recali anything 2ise. 


Q How aobut Cheneton? | 


A. ‘fhe Chemetron interest ended about '70 or "71. I can't 


be cure of the date. 


Q When you talk about “che .Chemet20a interest, are vou 


ont Re an eee meme Te My 


* Gado 


tal«ing about -- - 
A Mz. Johnson of Loeb, Rhotcs came over and scat ot} 
bricf discussion. 
was in January 1970 che: Mr. Williams went cover 
Chicago? 
Yes, siv, atcer that theve wae no mention of anyching 
Oo with Chine 

How about: 

Certainly Big Trheee might heve ben mentioned because 
we }ad a Lieenge arrangement vith. thea tut only in that 
Corcext. 

MR. “OUNSWCOD: Your Hener, I would like to read 

the record ¢rom the sane teetimony referred to carlier. 

Thi: is a December 1973 tra seript of the testimony taken 
at <n investigational hearing in this matter, testimony 
taic-1 of Mr. Laister. 

JUDGE 3ARNES: ft is net proper to read it into 
the record. 

MR. YOUNSWOOD: 
Honer's attention. 


JUDGES WARNES: It is nct proper to call it to ny 


aticntion. You nay use it in the cross-examination ef 
If vou feel it is helpful to you, vou nay 


cross-cyamination. Ack him the sane questions. 


MR. VYOUNSWOOD: TI alesedy have, Your Honor. 
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JUDGE BARNES: Is there a conflict in his answers 
then? 

MR. YOUNGWOID: The statements which are being made 
now are inconsistent with staiements which were previously 
mad. 

JUDGE @ARNES: Read him the previous question and 
anover. 

MR. YOUNGWCOD: The testimony was: 

"Presiding Officer: Were any discussions about acquiring j 
Airco 1971 to date?" 

MR. TOPMIS: You merzn by the Executive Comittee 
or J0C? 

MR. YOUNGWOOD: "Presiding Officer: Any dizcussions 


at clit by their Executive Canamittee? 


"The Witness: The Exccutive Committee had ciseussed 


> 


the possibilities of three major marketing areas 

“tt. vished to inerease its concetitive position. 

the word use¢ is "pan" but I am sure the correct wird is 

Spar -~- "the Concinent of Europe ani American?" 

ei THE WITNESS: No, that.is Japan. It is not "span". 
It is Japan. : 

oe MR. YOUNSWOOD: “It used to ‘discuss the possibility 
inherent in that ganeral program from tine to time, oct 

as i. sort of positive black and white thing. | 


"Presiding Officer: Were thera any discussions 
4 


ON A Ne NE Ne A NR A ee ee «tem ue et 


regarding Airco from 197] 
"The Witness: £ aia sure Aieco's name was mentioned 
those discussions as weee other companie 
"Presiding Officer: In the United States? 
"The Witanesc: Yes. I suppore we woulc have 
iidened the nave; of other corpenies during that diecuss 
"Presiding Officer: 
"The Witness: We would hava 
cibility of acquisition cenpanies like --- 
ir. fopxis: That isn't the question. 
fitness: Una the eontext of acquisition or 
offer ara you asking what companies nemes did we 
in ovr Executive Comsittes 
™r. Esai. Regarding Pess 
ied States. 


"The Witness: Ragepiing 


"Mr. Egan. Yes. 
"The Witness: Wea must on one oceasion at 
last few years have martioned the name of Cheiietren. 


"Mr. Egan. Were there any other 


"The Witness: Wot specifically to my menory. 


"Presiding Offices: Was the name Liquid Cefbonics 
evex inentioned? 


"The Witness: f£ don't renenber it being menticned. 
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"Question: Was the name Big Three ever mentioned? 

"Answer: Yes, indecd. 

"Question: Was the name Alabama Oxygen :neationed? 

“Answer: No. 

"Question: Was the nane Burdert Company of Ohio 
meni:ioned? 

-"“Answer: Yes," 

MR. TOPKTS: I would Like +o EO on because it will 
demonstrate that ihe question has totally lest its thread. 

MR. YOUXSWCOD: “Presiding Officer: Burdett 
Company of Norristown? ae 

"The Witness: I thought there was only one 

{ 

"Presiding Officer: Was the name of Air Products 
ever mentioned? 

"The Witness: Yes, we used to mention the name 
Air Products regularly in our meetings. 

"Mr. Topicigs: In connection with the pessibie 
acquisition? 


"The Witness: Not <he pessible acquisition.” 


MR. VOPKIS: We need just another couple of questions: 


and the pointlessness of -chis whole thing will be denonstrsted.: 
May I, Your Honor? 
JUDGE BARNES: Wow much of this are we goiziz to 


read in the record? 
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A 343uU | 
MR. YOUMDWCOD: Ths last several jiines to me are \ 


pointiess. I think Kr. Tepkis can have the opportunity 


on recireet. 


| 
i 
| 


JUDGE BARNES: Let us put it all in the record in the’ 
i 
} 
same place. 
} 
{ 
MR. TOPKIS: I saz "mn connection with possible 
acquisition. 
"The Witnees: Not in connection with the possible 


equisition, I am sorry. 


'™y. Egan: What abcut the other firms you just 
men::ioned? 
"The Witness: I don't vant to give you the 
ve were menticning these names on a ~egular 
@ possibility of acqvicition. That would be i 
isieading, but in reviewing the American situation the 
names of such companies vere mentionsd just as we mentioned 
the names of companies in Germany and Japan." 
By ir. Youngrood: 
Q ' think this h 2 Clzar that these particular companies 
were mencioned in the mectings of the Exccutive Committee in 
197... De you recall thes2 weetings? 
MR. SOPKIS: 21971, 72 ex ‘73. 
THE WIYNESS: That statement that is there is 
peri ectly corree::. t is in the.course of our discussions 


we »antioned the names of just abjqu: avery gas ecmpany in the 
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world. We certainly had no intention of acquiring them all. 
By Mr. Youngwood: 

Q You talked on Friday a ifttie bit about showing us why 

this was a good investment, 

A Yes. 

) How much did BOC borrow in order to acquire the “stock? 

A It was about $85 miilion. TY can't remember the precise 

amount. 

Q Did that include the expenses? 

A Yes, it was $60 million fo the direct share purchase, 
4 aillion shares, and then it was expenses for the various 

troups where there are costs involved. 

Q Did you incur any experses over and above the amount 

you borrowed? 


A The amount we borrowed? Expenses in Auerita wee met 


Soostenliaiare statement ie memnnantoin es ee 


-witn the dollar aypensec. ff 2m sure we incurred come sterling . 


expenses in the Uk. We would not have to meke tie asilar 
borcowings for that, for exemple, the peyment of the British 
Merchant Penk involved and th: shareholders’ statements that 
had to be put out are all assceciated with the tender cffer. 
NS the cost of the tender ozfc? ever $85 million? 
A AA ondtiy icant say. 

MR. TOPKIS: Objection. What difference does it 
maka? Suppose it was 890 million. 


MR. YOURDWOOD: I propose to show the true reason 


2647 


fer the acquisition, to determine whether the acquisition 


was for ourposes of investments, for instanec. We had what 
app-ared to me to be a slight offnand entree. I would like 
to see whether it reeily is. 

In order to rake 


the cost of the stock 


exp-nses mignt: be, et eetera. 


HR. TOPKIS: I will sit back. 


JUDGE BARNES: Ali right. 
J ean't give you a precise 
have it wit 
don‘t know. 
By ‘iz. Youngwood: 
Q About $6§ } 6 that « fair place to star=:? 
A It is possibly a 13 3 then that. If you vay 
abovt 25 I would not quarvel. 
Q Now, your cost cn that $65 million interest-wics is 
percent a yeer? Is thet aise approximately about where 
average our, do yor 


That is a rensonabic figure to take. It has been both 


that figure and below it. 


in interes; 
That is correct. 


Airoo- pays 80 cents a share ani you have 4 millicn gs 


" @ads 
Yes, that is correct. Their dividend is 


So that income from those dividends is $3.2 million? 


A 

Q 

A Yes, but their earnings, of course, are greater. 
Q 


Yes, I understand, but the income that you received from 
the dividends is $3.2 million and your expen..3 are $8.5 
miliion, the expenses of owning the shares of stock are $8.5 
mililion per year? 

A Yes. I think we should make it clear that the income 

is after paying tax, after tax has been paid and the expenses 
of sireo making allowance for tax. 

Q let us presume we take those dividends ang ship them 
baci: to England. You have no texes on it. 

A There is a double taxation agreement between: the UK and 
the U.S. If you want 6 ‘get into a really complicated tax 


discussion, then you should call somebody else, rot me. 
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wuertion is, wwe diviesky that there aso no taxed 
Cividends 


cuastion is, ara hier: teste: mt you ship 21. of your! 


‘ 
’ 


Git devds back ¢: 
Are there rot taxes ca hill of your dividends? 

A Wrece are modest differercas ; cayation ra6s, X am | 
between cha two countrics Ilmt thore is a double taxation | 

which means th:t you co not pay | 

is the basic rule. Cne comrany ind the 


I an not svre, bit tou can Sake it fron me chat you 


ot vay tax tice. Ir 


| 
| 
| 


that. 
JUUG% BARNES: 
rveni: and tho United 

THY SITRESS: 
is ay understending ci it 
By x. Younwreons 
Q CX-293~C, the last sentence on the page states that, 
"If tne total dividend pi.id by Atveo to BAS Pinanciel Corpora- 
tio: wera transferred te the Unicad Kingdom, cer*»in sadditic.ra). 
Uiei ced States and United Yinci.ci assets would be:some vayable 
to ox ostinated maximen of 451'.009 pounds.® 

Do you jliségree with: 

A No. fF Lt states i: ale > ex. gure that tale 1lation 


WA COLTSac 


 eessaeensiieememe 
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There can be no dovbt but: eaat the sxpenses of owning 
these sheres ig signifienntiy geaater chan the income received 
from the shaves’ 

A That is 2 great oversimpiification. I would think ic is 
probably an incorrect statement. Tf explained on direct testi- 
money that when we coin over 20 botecent, we consolidate the 
@arnings as far 0 our profit~-and-loes sheet is concerned, 

our baiance shee, 


Q My question related to the imcoms that you taceived fron 


the stockholding and the expenses which you paid out £rom the | 


Own2rship of the shares. 
A I also stated that in the shorter term,there ig a nega- 
tive cash flow wich is rot ar. uncommon occurrence, 
But for profit-and-loge EULrEOs8es, which is, in fact, how 
We -epert our procress te ovr Shaceholder, there is a very 
Positive contribution. 
Q You were referring not tc the monies which were taken 
in or given out wut only what you would be able ito report to 
your shareholders on your axvense, income expense sheet? 
A f mentioned both situations. 
JUDGE BARNES: In other words, your profit-and-loss 
Statenent would look better than your cash-flow Statements? 
THE WETNZSS: Yas. AS x Say, that is not en unusual 


occ .rrence, Your Honor. 
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liv. Young 2d; 
Q No, Aircw's prica-eexaine 
and the $1.66 ‘nicme, was 
A That is tre price we 
pri:a of the iirc: stock 
tunity arose. 
a price-aarmnings ratio. 
Aires stoci: ses eslling fer 
ot really ; 


as just above il. 


But let us ary énout. 11. Tha price-earnings ra‘: 


a whether 


aterred to is the ona calm ilated at the $11 mark on 


“se, then, tha price of the Anreo 3tack on news oF 


t3ible bid -- Y think ween, in feat, thle Curtis-We- 


anpnvuncement came oul, the prin 


the price-carnings ratio chenged again at tha: 


7EBeR 
But your caleulstions exe 
@ insofar as the reports 
For our parpesres 


MR. TOPRIS: 


que3stior Deck, please? 


| 
| 
| 
! 


BRIT. OXY. 


a 
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JUDGE BARNES: Let un pave the question reread. 

(The pendirg question sas read by the Reporter.) 

MR. TCPKIS: What: does that question man? I do not 
undergi:and it. Is there sone report to shareholders which is 
based on a $20~ps:--ghers purchase prise and some ching or 
another? 

By 4m. Youngwood: 

Is there? 

Not as a routine. We told our eeareholders wa had paid 

I think yon got a copy ef the document say:.ng 30. 

Se, your caiculations ars based on $20 a share? 

What calculations? 

Your calculations which you made on Friday which showed 

this was a gcod investrost. 

O£ course. That is,$20 « sharsa. 

Based on chit, wa hove a price-earnings ratio of between 
i2 xnd 13? 
A The PE retio at that point in time is irrelevant. We are 
not talking abou:: wice~earalags ratios. 
Q Suppose wa ecyuire a company with a price-earnings ratio 
of ibout eight amd we acquire wore than 20 percent and, of 
course, we have more to report to our shareholders because the 
price~earnings xztiio is Lower? 
A Yes. 


Q The entire {1loustretion c3spsrd: cn the price -earrninge 


4 343% 


Ox source de depundr on 
a Using your Lilustratisn, 
benaikizc fox the feli year to 


milidea pounce: 


MR. YOURGWCOD: $5 mil fam sorry. 1.1 mii-~ 
Lio: mounds ~-= 
Yourngwood will 
be coud anough to rezd the full xssentece 4% wilt be y 
Glecxr. If XI may, I will 


SODES 


1.GCe conrolids S=2C Av lossa Account. 


. 


*Aasundbig Airco 222 51.96 and dividunds of 


vents per shave, at in 1972, and the current interest rate | 


2 os 5 — : o P * BN H 
Ine end trrenesights carcs2t o1 ¢h2 $80 millioa berroved by 


investment::, tae net banofit for che full yerr te: the 


consolidated arofit-and-ioss ace wrt wouls he i.3] million 


ae," 


MR, SOUNGSNOSE: That i ea: i was trying ‘<« say. 


| 
| 
t 
i 
THIS VION 38s; FMAC WAS cOeEnet ag of that < <ce. | 
j 
; 
; 


By Mr. Youngwoce: 

On $85 million? 

Whatever the figure vas in chere. Xou have me confused 

$60 or $85 million. 

Wheat I am concerned about is Cetermining 4£ you do not 
believe you would have done Bi.gnificantly better by patting 
monay 2n the hank? 


A That is true about nost of industry today, ia it not? 


(Whereupon, at 12:36 P-Ie, the hearing recessed 


to ceconvene at 2:00 pm. game day.) 


JUDGE BARNES: Let us adjourn vntil 2:00 o'clock. | 
: 
t 
: 
| 
| 


ATTERNDGI 


gue? 


~ ae ts 


stivied further as follows: 
“ROSS -EXAM INATION {contin ed) 
By Mx. Youngwood: 
Q — Laister, as we coneluded before our break we were 
discussing the mathema:ies of the funds expended for the 
“urpese of stock of Airco. Would 


discussions were cireared solely towarcis the financi st~ 
ment in Airco? 

MR. TOPKIS: I don’t wiierstand what that question 
means, Your Honex. 

MR. YOUNGWOOD: T wil b happy to tephrase it, 
Possibly I will be eble to make 
By Mr. Younawood. 
9) Was the sole rearon for pirchase of Aireo stock 
Finanziai investment zg such in Aivco? 

MR. TOPKIS: Your horer, we have not tender ad 

® defense that this acquisition was made to ecoiae within 

the investment exeeption of Section 7. 

JUDGE BARNES: 2 Sure he means were ther 


consiieretions then an investment. 


| 
| 
| 
| 
j 
| 
| 
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MR. YOUKGWOOD: Yes. I would be happy to heve 

Mr. caister indicate any other considerations that did exist. 
THE WITNESS: Yes, i will do that. 
Incidentally, can T presume now that you understand 


the arithmetic? 


Q Mr. Laister, I understand what i+ is that you have said. 


By Mir. Youngwood: 


A Well, I thought back a little bit to how you started and 
{I have realized that your comment at the beginning about sleight 
of hand was on the record and I find tnat both disturbing and 
rather offensive. 

As a director of a British public company, we have a 
great degree of responsibility in a matter like this to our 
sharchoiders, and I think I vould like to make it quite clear 
that I don't regard that as a light matter. 

I think it important, therefore, that you do understand 
the arithmetic. 

Q Mr. Laister, I heard every word that you said. I think 
one thing is clear. What you were doing was saying that 

it ig pertinent what the orice earnings ratio of a corporation 
is, because once you know that and once you can consolidate, 
you can merely transfer earnings fron a low price earnings 
ratic corporation to a high price earnings ratio corpceration, 
and thereby have the balanze sheet o2 your higher price 


carniags corporation appec > to portray a picture which would 


eind wnat 


Gidn'+ quive say that. 


the economics of this aifair were concerned, 


chat we vere buying a stock which was in faer earning us 10 


after : / 
percent #e& tax and our interest payments 


“he rogion of 4-1/2 to § percent: -- probably nearer 4-1 
£ ‘ J 


percent after tax. 


The balance represeni:s a benefit to the sharehoijer 


of BC°. There is a slight nege-ive cash flow probably 
short term that goes with 
Now, you draw your own conclusiors about 
on ths balance sheets. 
0 I think we went over th: 
benef it to BOC was 1.1 million pounds 
A Corract. 
annun. Wa heve an investment of 
conclusion From ihose 
I really don't want to press 
I would think nox. 
Weli, fine. 


The reason for my questiors was so that we could 


recoi: portray ac least another way of approaching it. 


didn’: mean to bs offensive and in the event I was. I 


A ' T accept that. Thank you. 


in the 


have the 


I 
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in terms of youn question about other reasons, I think 
I héve explained othe» reasons. There were a number of 
reasons why I personally ‘chought that the tender offer 
was the right thing to do for 20C and for its shareholders. 

First of all, it shows a return upon the investment. 

Secondly, it adds to the international strength of BOC. 

Thirdly, it gives us a place in the American market 
which we could see no other way of obtaining. 

Q In the American industrial gas inarket? 
A In the American industyial gas market. 

Fourthly, it gives us the opportunity of benefiting in 
the longer term and with providing benefit to Airco in terms 
of some product on technological interchange, but that is for 
the future. 

Lastly, it places us in the seme marketplace as our 
majoo international ccmpetitors. 

Q. . Let's discuss thavt. Way is that important <o You, sire 
A Basically I think because if they operate ir: America 


and there is technological or cthen development or marketing 


development, then there are Opportunities open to them which 


are not open to us. That is the first point. 

Q Such as? 

A Well, I don't know. You know, ic is a very large 
marketplace. Certainly the use of liquid nitrogen for freezing 


has ceveloped in America ahead of the way it has developed in 


f 
a 3444 aang 
Nurore. Those rhe take parr in Ansrpica will obviously nave 
that technology available “:o tira, so it is all matters like 


that. 


haticnal company e long texm if we had given no considera- 
‘ion to the possiliiities of the American mavketplece. 
(1 fe it impcriant <o you to bea frily internation21l company), 
you deseribei jt? 
and in the iong term I 
suppese it is an cpan question. 
) In order *o bs: a fully internaticnal company in ihe long 
term, I would presum2 it would be neecssary to enter the 
vapidiy developing sconomice of the world, would it not? 
ki Yes, and we ave doing that. 
( Would it also be necessary in the long term «co have 
enter 2d the Unired States market? 
Decirabl¢ rether than necessary. 
0 You believe js would have been possibic then to be a 


' 


truly internatfionel company, although vou had no presence in 


that is ceserjbcd ai 40 to 50 parcent cf the industrial gas 
J 


market of thé free world? 
{ 

é. Wel1,/Z said *o vou that © think we regard it as 
| 


j 
f 


cesiruble, / But we lave operate For 78 years without being 
there and we have quite a good vecord of profit and growth. 


Last Fridéy we discussed -- or we didn't; you and 
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Mr. Tomkis discussed -~ a possible entey into the United 
States via the Cancx rowie. Do you recall your testiinony on 
that? 
A Yes. 
Q You stated that you felt that thet would not be a wise 
move, and in fact I believe your testimony was to the effect 
that it would be quite impossible to enter the United States 
that way. 
A It would be impossible to de it commercially. I mean, 
again it ig --. 
2 Commercially? 
4 Cownercially. It would never ma'c<é economic sense and 
it would not have been a wise move for other reasons as well. 


D) What are the other reasons? 


A Well, I mentioned On?, a6 an example, that we don't have 


‘the management strength in canada. That is important. We 
don't have the tonnage ability in Canada. That is quite 
important if you ure invading across the border, 

We don't think that it is poner to operate such a 
larye and well-developed market from avery much smaller and 
relatively less well-developed market. 

0 You comments are, i ake it, with respect to the 
facilities that you have now in Canada; is that not correct? 
A That we have now or ‘chat we cole foresee, 


Do they relat: to an entry on a regional basis or are 


concerned omiy with a 
It would apoly to either. 
You believe ic would not mike 
}e Buffalo, New York area, for instarce? 
£0 do '3¢, 


far hee established -j.e faet 


 eneteesenententetntinseen a 


‘chat you had every desipe of obtaining the Niagara Fiiis plant 


of the Burdett Oxygen company of Cleveland. 


A Yes, in order to in fact zive us adequate produc’ supply 


for Canada. If there nad heen a suvpius, I think the testimony 
| 

= . s * @. * * * I 

-~ NOW, T would agree with it -- that if there is ; surplus . 


¢211 j% locally rather than vendin: it if you can. but the 
the exercise was not to enter the Buffais rr on 
marke ¢c In looking ai: v ande i i re Wa amily a 
sounc cource for ou Canadian mivket wrich we don't he. 
Q Tt think we went through tnese nurbters befor s. OE 


cetermined that the tozal ~onnaze ox the total saie= ~ir 


day ¢f gas in Canada was somewhere in +he neighborheod of 


$5 tens «a day for Ca 
MR. TOPKIS: You mean Canox preduction or shat? 
MR. YOUNGWOOD: Canoz salcs 
JUDGE EARNES: You didn't heve Canox in your 
gnect Lon. 
Dy Mr.. Youngwood: 


Y am veferriag te Canox, “he tote] Canox salas, as I 


TT eC LE. eR tet Senet Anta nt 


i 


reca’l them, were in tie neighborhood of 35 tons per day. Does 
that sound abovt right “*o you? 

4 I don't think it is zoerrect. 

Q Would you care tao tell me your understanding as to what 


«a 


thei sales are? 
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MR. TOPKIS: We had che Canox president or chairman 
on the witness stand, Your Honor. I frankly don't remember his | 
testimony precisely except that I do know the 35 tons a day | 
figure related to the area around Toronto. I don't think ! 
he testified as to what total sales are, but I think they are | 
stipulated. 

If the ave not, they are certainly readily available 
from sources othe: than Mr. Laister's memory . 

MR. YOUNSWOOD: But Mr. Top’:is asked Mr. Laister 
as to the likelihood of an entvy into ‘che U.S. market from 
Canada. 

JUDGE BARNES: ill vight. You may explore the 
witness' knowledgo of the warket. 

By Mr. Youndwood: 

Q Perhups you can tell us your knovledge of the tonnage 
in the Toronto area. I would be happy to confine myself to 
that. Canox tonnage sales. 

A I only: know figures that I have heard at the trial in 
terms of actual tons, but ay understunding of the purchase 


of that plant was that it would alley «wo things to be done. 
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s it would ali to clossa down resent 
faci) ity, which 
Senondly, it would obviate the need for purchases from 


our jain compet tor, and {f thovght the:z that in total was 
the came sort of figure as our cun preiuetion. We make about 
half. is ny understanding. 

Thirdly, i&% would allow us growth. We expect growth 
in that area farsi onse you have absorbed, let's say, about 

then you nay or may wot sell the rest lecaliy if 
you can't get rid of it in Canada. That was the order of 
priorities plaesd vpon that preduction. 

Now, I douitt think that Canex, to my krowledge -- and 
cert: inly they have nevee sent ‘to the BOC board, or to my 
know..edge even ‘0 Engiand, a ictailed inalysis of the 
poss: bility and economics cf purchasing that plant of 
Burdctt. 

Loveman 
All they have done ic inquired of keener, but they have 


never carried the case further than that which is why < can't 


give you any figures. 


Q The reasons I am asking whe quastions I an is..-because 


your clain has indicated thet your company did desire to 
purcl.ase the plent. 

A Quite right. 

Q We have esti.blished also that you --- 


We were intor2tsted ii che surchase. Now --- 
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Well, in point of fact, there were contacts made, sir. 
That is right. 
Q With Me. Loveman. In point of fact Leslie Smith suggest 

that contacts should be made but what --- 

MR. “Ov¥IS: What. .I don't believe there is 
anything in the record to that effect. 

JUDGE BARNES: TI don't recall that either. 

MR. YOUNGMAN: Your Honor, we have attempted to 


prove: our cese in tuo ways. One, by virtue of testimony and, 


two, by documents, and I think, if Your Honor might not 


remember -- we did not make specific reference possibly to 


it in testimony -- I ean assure you that Mr. Smith did suggest 
the wontact be iade, 
JUDGE BARNES: And how are you going to prove that? 
By documents in the record? 
MR. YOUNSMAN: Documents have been entered into 
the pecord, yes, and we will refer to them in our findings. 
THE WITNESS: ff ean assure you that that possit llity 
in uw belief did not in fact start in London. It started 
in Canada. That is where it started. 
Mr. Smita may or may not at sometime have shown 
in the record --- have responded to Canox about their only 
degree of interest should be that, but the idea started 
in Cenada. But the point { mede to you was that there have 


been no detailed discussions, no price has ever been mentioned, 


ne viulvume Tigures 


ne ned 


Ca nox kanogen 
aetue lL produation « 
plant. 
2 
All that «ouli have tee: gone into had Burdett 
the tlightest degras interest in selling the plant 


They did not, so we never carried the case forward +o 


whether it was economically viable or rot. 


tn ht te ae i th era MA a NAO ncaa etna ahe: Xmen 


9 I will acceivt what you arp2 es ing, sir. Hevever, I would 


camacat that there ras been aa inter 


c 


sponded to Mr. Toukis that You 


ritish Oxygen could come into the United States by virtue 
iis Canox subsidiary. 
Would you sey the same thing if it acquired the 


York, plant to Burdett? 


ON ioe calenn  tars | Senet sae cna anane 


Yes, I woula say the sane thing. 


Do they huve tonnage capabilities? 
A They have, es I understand it, between 100 and °90 tons 


of product. 


LRA) RAEN hme ce 


Q Do they have pipelin2 customers? 


I don't iknow. 


Q Well, then, your comaents don't relate tc any pipeline 


sustcinees that they would have. 
A { presume thac the pliant sas built xo supply a customer 


jown a pipeline, ani if you bouwzht the plant, then thet 


AO, 5 re ent 6 een RABE ote me tt 
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m6-12 pipeline contract would continue, and if you work out what 
ig tie surplus once you have <cken tanat pipeline quanzity, IY 
thin!: you will “ing that it peehably approximates the Canox 
Carmocian requirement. 
Now, you can't buy the fant and act buy the contract for 
the }ipeline customer. So thei the Plar.t is there to serve 


a cuitomee down a pipeline. 


2 small surplus to take back to Canada. 

0 Mr. Laister. there is 35 tons a day in Torcnto. We 

are talking about a plant which has 100 to 150 tons and are 
you saying that by virime of a purchase of a plant of that 

nature that that would not be a logical way of entering the 


Snited States? 


{ 
i 
i 
If you buy the plant you buy the contract, and there is | 
| 
| 
H 
i 
i 


4 I.don't think you listened to what I was saying, 
‘iy. Youngwood. | 
2 I am trying. 
A Can I do it again? 
" You have a plant which, ist's sav, has 150 tons capacity, 
fae example. That plant is built specificaliy, it is ny 
‘index standing to cupply a oipeliine customer who probaily 
‘cakes 106 tons. 
I don't know for sure but I am telling you what is 
~Pobé bly. He takes 100 tons. When you buy the plant you 


slse buy the cormitnen: frum that one customer to cont inue 


iis eupply of 119 tons. 

Kow, you reve peebably aot a Suri lus 
shet 50 tons thet is left is the only prouuct you have zot 
available from thet plant, end ‘that in fant is the preduct 
nat Canox were irtorested in jn going back to Carada. 

You cannot buy the pliant and sever the contract. 

That is all tyypothetical, vizghi? You do not know 

che tonmag> is by p dine. fou don't know what the 

Are bota of those statenenits 

correct? 
A Tam sure, however, thet Yurdert’s—ustomers don't have 
é& customer which allows his Suppliae te sell the plant from 
under his feet. 
() Bui do you know what che capicity of the plant 
A I don't. 
Q Do you know what the pineline gat ta be supplied is? 
a No. You were asking me ta suppose and I suppose. 
Q Okay. 


Do you have an idea a8 to the cost of that Niagara Falis 


plant? Were discuscions had as to its possible cost? 


No. 
a If Canox can buy -- or BOC since they are the parent 
of Canox -- if they ean buy a plant or might be interested 
mn buying a plart ir Niagara Psiig, New York, why couldn't 


they ocvild one? 
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Physically it is possible, but taney con't heve any 
customer. 
Q Oh. Then the necessity would be <o buy a piant with 
presently existing customers? 
A If you are buying an existing plant then it will have 
exisi:ing customers. If you are goiag te build a plan: you 
would not do so until in facet you had a customer who vas 
contracted to you. 
Q. Then the difficulty in builéing a plant would be that 
you wouldn't have a base load of customers; is that 
corrcet? 
A That would be our difficulty, yes, or one of then. 
Q And that would be why you eculd act build a plant 
similar to the plant in Niagara Falls, New York? 
A That would be one of the reasons. 


Q All right. Could you build a plant in Tororto? 


A If we hed a supply seheme, if we had a customer Large 


enough to take a sufficien:: volume, but I am sure you Fave 
gathered that you only build these large plants ncrmally in 
order to provide a tonnage contract to a customer. 
You do get = few merchant markets built, but only when 
you ere well-established in the marketplace and already have 
a large load, but when you are starting off from scratch, then 
you dcn't build a TOuNMase Plane anless :ou have a tomere 


custcimer. 
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Q Suppose you have 35 tons a day in ine ares. Would that 
be a pretcy good niace? 

No, not to build a 700 ton plant. 

What abows «2 100 ton olant? 

Thac wouldn't peally pe very eneononi [so Duc I am sure 
that Caznox have Locked at varying gs $s of plants and what 
to do ir. order -:o provide their 
Q.«.- When BCC looked at i ustome: sahguwation 


that existed in Canada, wh 


A. @anox looked at it 


Q We have Leen t 

subs’ diary of BOC. 

A Yes, I thin: it is perfectly trues that it is, but you 
he clear vhecher you mean what thinking and thoug 

and «ection took piace : euada or what t I ‘thought 

and «ection took place in London. There is a difference. 

Q Who was it that vae interested in ecquiring the Viagara 

Pall: , New York, plant? 

A Canox. 

Q Lesiie Smith -~- you mou 

If Canox was interestei, then tha chairman vould 

resp nd with interest. 

Q I think whai’ you are saying is that Canox dceesn't have 
“inancial autonomy to go through with it on its 


thai: right? 


4 8455 a ee 
I didn't say that, but ia fact that would neormaiily be the 
cease. Tnrncy would have ta ge: approval from the BCC boerd 
to purchase a plant of that sine. 
Q And ifr that what you mean when you are differentiating 
between Canox and EOC? 
A That is one of the differences; not the only onc. 
Q Ali right. Now, You have caid aleo that Canox does 
not presently have che manzgemont? 
That is right. 
Does BOC? 
We don't have any American management. 
United Si:zates then? m 
4 Oh, we ne tniak that, yes. 
Q You don't believe you would have been capable of 
heading up such an operation? 
A That is not really for ine to say, but by and large our 
policy consistentiy throughout the years has been to staff 
sompzenies with nationals. 
Now, the only places whe: we have not done it have 


been under developed counties where there has not been the 


| 
| 
| 
| 
| 
| 
And it would take American managneent to go inte the [ 
| 
j 
| 
| 
| 
| 
/ 


there, in places like India and Africa, we train people up 
to teke on the marazement >uwden as quickly as possible. 


natural skill in the indiginous supply of engineers, and even : 
\ 
? And as I unéer-stend, the difficulty with Canox, Canox 


| 
— 
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coesn't have any American people on its payroll who 
capabiie and British Oxygen deccn': have any Anericas 
on 3Jis payroll wno vould be carable, and that is why there 
isnt adequate marayement. 

{ inean the people that are on the payroll ar2 rretty 

rceupied, cspecially ‘in a small company like Canc 
realizy dor’t know whether tt pas the odd Anericans on 


op not. £ don't believe BOC in London has any Americans on its 


payrceil, i 


O: We have heard a lot during this trial about the possibility 


company just goirg on cut ~— hiring people to perform 
of that nature. That wouldn't be possible in the 

nee Cf BOC? They could ao: nave come through Cassis and 

someone for that puxpose? 

Well, the whole idea is an impractical one. When you 
‘sould", you must not try and trap me intvo using "could" 
*would" differently. 

The whole icea is impractical. We never gave it any 
sevicus consideration or iideed any consideration, the entree 
into the American market f:70m Canacéa. 

Q But you did give consideration and in fact contracts wre | 
made with respect, one, to the acquisition of Burdett of 
Cleveland, and, two, with »espest to the acquisition of the 
Niageva Falls, New York, piant, at which time there would 


have been any mmbeo of custonces and tennage furnished to 
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MR. TOPKIS: If Your Honor vlease, I think that 
Was ore a speech than a question. 

MR. YOUNGWCOD: I am asking for an answer. 

MR. TOPKIS: Do you want a counter-speech or an 
answer to a question? 

MR. YOUNGWOOD: If I want a speech, I would have 
askei for one. 

JUDGE BARNES: Can we have ‘he question read? 

(The pending question was read by the reporter.) 

THE WITNESS: Almost all of that is incorrect as 
a Stetement. We did not give consideration to Burdett. We 
gave Consideration, or Canox asked Purdett if they wuld sell 


the Niagara Falls plant. 


I have no idea now nany Amesican customers would stake, 


come along with that plant Sut certainly the one at the end of 
“he pipeline would, 
By Nr. Youndwoed: 
Q I think I een sunmarize your testimony in this regard 
dear 

MR. TOPKIS: Do we need a summary of his testimony, 
Your Nonor? We have been over it about four times. 

JUDGE BARNES: Don't summarise it. Ask more 

questions or step cross-eximinecion. 


MR. YOUNGWOOD: Aili Pignt. 


By lias. Youngwood: 
0 ft would he true chea that youre answer as give 
lin. Yopkis on Fi'iday would hold, even had you acquired the 
Burde tt plant in liiagara Falle, Hew York? 
What anstiur’ 
That BOC vould not come into the United States 
subsidiary? 
That is corvect. 
Okay. Do you know the ‘ aes 2 space of Fraser 
Sweetman? 


. 


Now 2 -don't. Sut is a siall building 

What is the square footage of 

I think 8.00. 

How do you know ‘hat? 

I really don "i: know. 

You don't } 

I doen't knot: how Tt know. 

You ctated that Hasris iake and Fraser Sweatman 

operc ted autonorors y. 

Within certain constvaint3. They operated from 4 


ment point cf view poetiy eutenomously, yes. 


Could the; se).l new sredusts without the approval of 


e? 
Oh, yes. Certainly their pesduet range is not approved 


idor. 
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Q Could they enter into new geographic areas without 
the approval of tondon? 
A Within certain limits. ‘That is a very wide ques::ion, 
and if they warvced to start exporting to somewhere in the 
worli the answer would be no, but if they wanted to se‘il in 
ane town or territhry in America, the answer would he 
yes. 
Q Well, what constraints are there upon the subsidiaries? 
A Policy ccnstrainizs and, of course, finance restraints. 
Q Well, then, when you refer to the autonomy, what you 
are referring to are everyday, day-to-day operations? 
A Yes, generally speaking. 
Q On Friday reference was made to CX-103. I will be 
happy to show it to you. 
A Yes, I remember that. 
Q CX-103 was said to be the view of William Moeller on 
Fridey. Was that correct? 
1A Yes, that is correct. 
Q All right. Was it said also that: this was his first 
view of Mettashieid ona five-year besis? 


A I think ii: was his first view on a five-year basis. I 


don't recall seairg anything on a five-year basis before from 


-_~ 


him. I had only teen with the company a matter of weeks 
vathe;> than months at <hat time, so % expect it was his first 


view. 


Q Well, He 


woul: be substéenciel 


| __ Medishield Ee 
vere your thougnts with respect ic hewmpeeretee ani fui 


prof:.ts and futiwe: sales, the scope of its activi--ics? 


Medishield er ; 
4 . ne., you mean the American cap: 


eapeeted thac Harris Lake would maintain 


of tle anegthetie market. i ezpected that Fraser 


goulc: in fact become profitahie in the course of ime. It 
jagsn t peofitable. Harris Lake was profitable at tnat tine. 
With Fraser Sveatman I exoected chat it id cortinue 
Cyprane 
co merket the Weewne vaporizer and thnit eee would be a 
2elaiively static sort of business because 
market. 
Buc I aise expected growia Feea Yrasec Svweatman in the 
course of time -n the weas cf jental analgesic ¢quipment 


and in the area oj veterinaey oquipmens which are more 


specialized and in fac: appear ito be faster growing areas than 


& “ 
wediiary anesthetia areas. _ 


Certainly veterinary and dental lias been rathar neglected 
ane jooked as though it might come bael-, co it was 
urewin for Fraser Sveatman. teithee of those areas arc hugh, 
wt csey did rerresent an ongojne future for the compary. 
Additionally, I vas ery hopeful that Moeller would be 


able ‘co 3 i £ > gacting inco the 


orthwpediec er prosthetic joint busines; in Anericc. 


And as far as that was ccncerned, that could ei-char 
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have been by modest acquisition plus natural growth and building 
on our skills that we had in-house. Now, I dealt only with 

Medishield 4 
the U.S.A., but ineluded in (heinteGtrbdel, Inc., and thar Tigre, 
of course, is the future of twe other companies. 


Medishield 
One is Mew 


of Carada, I have forgotten its name. 
It is a special name. But it was the Canox subsidiary that was | 
Splii: off which was in tha general medical products area. 

And the other was FPraswer Sweatiaen of Canaca, which 
was the Fraser Sweatman of Canarm of Canada and I expected 
developments for ‘chem of the same natuve. 


But I have directed most of my answers to the American. 


Q The targets listed here for 1978 were $40 million with 


net profits of $2.8 million and rate 0." return on growth at 
20 percent a year. 
is that pretty much in accord with your thinking also? 

A I think the 20 percent ineludes acquisitions but I 
woul<e. have to look at the figure, 

MR. TOPKIS: Can we show ‘tho witness the figure? 

MR. YOUNGWOOD: Surely. 

(Document handed to witness.) 

THE WITNESS: Thank you very much. 

No, I em sorry. The 20 percent is the intcrnal 


it is 12-.3/2. I -soui¢ have thought that was rather 


A Jp 
3462 
We reckoned tne eke: 2s growing at seven 
peracnte and we would tnaink tnat 
nine — 
eicht or mewe percen: woLe) £ infil: ; 6 you have 


fot 31.5 or 16 percen: of growtl: ac far as this figurc is con- 


2eync:d before you do anything. 


£ would have roped tha: pecsthetics vould grow much faste: 


than the anesthetic areas of Hneris Lake, or the vaporizer area 
> zr 


of Tir aser Sweatinan. 

By lix. Youngwoocd. 

Q I an concerned myself with the $40 million figure for 
1978 sales. Is that i: rd with your thinking? 

A My guess would have »een that al?.cwing for the Canadian 
intez ests as well, “hat is prebably oversrating it, but just 
on tle sample arithmetic I have mentioned, if you add on 


15 percent compound growth on a sterting point of 


business of $8 million inecludinz Canada, plus $14 


acquisition thet you pick up on 
336 nillion and 640 million, so it is not an outrageous 
astinate. 
JUDGL PARNES: (s theve any overlap in the product 
of Harris Lake and Fraser Sweatman? 


THE WVITNzSs: 


know -- 20-odd - yeor, something Like that. 
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MR. TOPKIS: fsconse mé, Your Honor. This i 
Stupilated, and rather than draw on Mr. Laister -- may I show 
you «he figurce? It is in Camere Mr. Kaplan reminds me. 


The cop line on each of them for anesthesia machines 


MR. YOUNGWOOD: Have you coapleted your response 
to Hos Honer's question? 

THE WITNESS: On the overian I am sure there are 
some other minor bits and piecee. Your Honor, but nothing of 
any cubstance because Fraser Sweatman's product line is 


primerily vaporizers, about half or more, and it doesn't clash 


LL OOS LALLA OLS LOLS, te COE A Se eh ent geo mtn Museen mere pre 


with the Harris Lake line at ail. 
The Harris lake line is respirometers and accessories, 


By Nx. Youngwood: 


D) Well, Harris lake of course also does sell anéstheris 


: 
| 
| 
| 


machines. 

a I mentioned that before, respirometers. 

Q Yes. You indicated chat Fraser Sweatman had always lost 
noney . 

A Well, when we purchased it: it vas losing money and -~-~ 

Q Fraser Sweatman of Ancrica? 

A Yes, Fraser Sweatman of Anerica, and it was losing 

money after we had operated it for a year. 

0 In the testimony that you gave with respect to Ray 


Williums -~-- 
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iin missien here 
Staves. 
correct. 
2 And that part of his trainin: 
of ccimpanies here in the United Ststes? 


A Well, that --- 


is that esseni:ially coreest? 


i 


> 


As a part of nis trainiog he did visit oom anies. He 
& 


visited them in faei. If think, on the cdvice and sometimes 
‘<together with Fearcer Sveatman Wie, of courge, is well-known 
tuciness in America. 

Frases Swcatmin set up the appoirtments for 
acourd the United Srates, didn‘: he? 
aA I believe that is quite iasely. Willian think dieidn 
have done it on his own. 

0 Fras.r { cman's 2gl¢ in this? 
e Wilijams and to train hia and develop him to 
i eee. 

Now, you etated “hat of 2.1 the ecmpanies that he visited 
he céue up with some thougiits as to possible acauisitions. 
However, only one of them vas vorthwhile following up. 

a fais shavacterization of your + 
AA 


vacn'<c supposed te he coming uo with ary ona training 


3 


A 


5 
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he did come up with an intcrest: fron Chemetvon. 
Q With an interest? 
fh Yes, from Chenetron. I thin also in his report he 
nentioned Forreger but you know that was about as way out. 
Q That was about what? 
A That was abouwe as way out as the Chemetron possibility. 
He hadn't had the same number of discussions with Forreger as 
he had with Chemetron. In fact, I don't know even if he 
net anyone from rorreger. I would have to read his report. 
() Do you know hew many times Beitish Oxygen representatives 


visited Chemetren or Chemetron representatives visited British 


“ . = 
TOR rm emeg emen am ee ametmetmene ein, ete setae entnttetee nt eR h —RE  APY  e  ee  n smannen 


Oxygen with respect to a possibie joint venture in 1972 and 
1973? 
A Weil, I think Willians had three talks with the 
Chemetron man. I didn't know it was that many, in fact, until 
I learned it in the course of the trial, but in fact apparently 
he did have three talks. We certainly knew he had had one. 

The only other visit that I then know of is che one 
that I made myself with Mr. Ray and with Me. Wee. 
Q Is it not true that the reason that there was not a joint 
venture coming into being was that both British Oxygen and 
Chemetron wanted 51 perceni: of the tetal? 
A Not really. That was one of the reason, but neither of 
us particularly essed to share our interests with medical 


and ocher what Chenetron were after we discovered, and the 


Sen en, ee ere eS et A et At Nt tt ee ee pe rnp ee 


A 3466 
assiduously 
2eascon they had cultivated Williaris ro Patter 


nope “hat we would cell them half of ove worldwide inte 
cur m2dical business or provide them with a market outie 
we didn’t want to do that and they certainly didn't 
20 share theis intereet with anyone in medica 
@ Wovid you nave been willing to have entared into a join 


iventuve with Cheme:yvon to include your worldwide medical 


ebtaiz a 51 pereant imcerest? 


testimony we have in the record now is to tho 
effeo: that the diz ‘ficuliy which arose was, as I stated. 
My. Willians was not authorized to negotiate arrangements to 


ke ra:ified by the Fxecutive Coxmittee in London. 


A He certainiy was not. He was on a training trip. He 


interests and Chematron's medical intere stS whereby you would 


had been with the company about four weeks He knew nothing 
about the busienss at all. 

‘¢) What about Mr. Ray? 

A He wouid have been had he in faet developed those 
detaiied discussions, and Mr. Ray in fact looked at this 
Fossivility of Chemetron and in fact he thought there might 

be sovething in it and he told ue that he thought that. 

Q How many times did he ses Chenetron? 

A I don't belicve he say then more than the once that I met 


fthem with him. I don’t veeall another meeting. 


. 


a ce st ee 
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Q In your testimony on Friday you made reference to an 


| 
| 
j 
Everest and Jennings. | 
A Yes. 
¢ Do you have any idea what their sales are annua lily? | 
£ No, I did have, but I have forgotien ‘the number, but 

it is a rumber of iilijons of dollaes. 

¢ Wovld it ba likeiay that ciere could be a purchase for 

£2 million, 83 millios.? 

A. I have reaily no idea. We looked at them out of interest, 
but we in fact found there were a number of things that were 
problems there, quite apari fror the question of how much they 
wantel for their company which I remember at the time was out 

of ali proportion to what wa Peeacdad ag their value. 

A figure was mentioned over the table as the eave of 
epder, and i can't really remember what it was, but I don't 
think it was two or three million dollare. I think 
Substantially move then that. 


Q Substantially more than that? 


A As my recollection goes, yes. 


ensuci? 

A Yee. We in Zaet met Everest and Jennings the day before 
or two days before we went to Vhemetron. That wae one of the 
reaso:'3 I had come over, in order to mest Mr. Jennings 


actualy. 


| 
i 
Q Do you recall when it is ‘that these discussions may have | 
j 
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hay Zn early 3973? 
be cnen, I itisaik, but Me. 


“rc. Parvin. toc. Ara there any other United 


you did cunsi¢er acquirine during the perio? from 1970 


+ 


what buoiness, may we kiow? 
MR. YUUNCWOOD: In any businesses. 
MR. TOPMS: In any business? There is no ::eclevance 
O thot question. 

MR. YOUNGWOOD: Your Horor, if you allow me to 
respo.id, I think I can. 

Mr. Sinicth testified what areas of priority were 
for Beitish Oxygen. Those arcas weren't limited te any 
partinular field of inquiry, and it is »elevant for us xo 
detemiine the excent of reliability 30ne@ of the Beitish 
Oxygen documents, ard for thai reason I am asking what come 
of th iv other exeas of interest might nave been. 

JUDGE BARNES: ALI right. 


THE WITNESS: Wedical hed a nigh priority throughout 


Youngwooe : 
other. companies with an eye coward acquisition? 


I presume you must mean cerious rossibilities, and I 
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think one such --~- 

0 With whom you haw any contact. 

A Wej.1, Mr. Wiliiem Mec lier when he came <o us had spent 
nm fact a number of months waking cortect with a large number 
of coapanies with whom he was interested in forming a group 

on his own. Wow, when he joines us I think he continued some 
of those discussions for a period of time afterwards, and I 


can't answer for those. 


I think i would have te sco back and check. But he was 


in discussions with a merchant bank about a number of small 
companies because he really wanted to be an entrepreneur. 
Q- This is prior to his time of euployuent with British 
i] Oxygen? 
A Yes, in between leaving his previcus employment and 
fodning us. On top of thai we bed discussions with a very 
email company called McdTec, which I think has been meniioned 
| £omew rere. 
Q About what are its se 
£, Oh, I should thirk ae a guess, I would think between 
S500, 200 and a million perhaps. It is in orthopedies and 
it wa: started a couple of years ago by two young nen. We 
have -:alked with Frenk Zimmer atout the purchase of his 
‘an interests, but that got nowhare, and at one time he 
said, Oh, well, perhaps you vould de interestoad in 


¢° Orthopedi2z, which is an American Compary, but just as the 
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Furonvean one got .owhere, the 4merican one 

Whet abowi Forreger? 

Foreveger, ve had a swrox from three cources “hat Air 
Prodvuets were going to sell Forreger. This was brought to my 
atte:tioa and 1 was asked if I could follow it up. 
my colleague, Johu Williams, wae was visiting Allentom for 
othe: reasons, if ha would raise the question of cont luing 
Steal tun the medical equipment business with Air’ Preducts. 
He did in passing conversation ard they said thay were still 
inte:ested in conm:inuing in the medicai equipment business 
and “he matter was dropped. ; 

Are ‘there any other companies then in which you iad aa 
interest in acquiring o gave consideration xo acquiring? 

We did quive a member of screening studies ard Y can't 


veme: Der the names. Cartainly we were leoking hard at the 


orthopedics. 


The busienss of bone joincs. We looked hard at 
that and I aan't pemember how many companies we talked about, 
but 1othing was followed through to ay recollection. 

I can't think of any more, Mr. Youngwood. 


a. Was there eny discussion a3 to the amount of moncy whiich 


woulc be expended for these or trcped:iec companies? 
A We had in the sack of ow? ninds figures in the sort of 


NS 
dew 1 Lilions of dollars rather than a were substantial amount 


| 
| 
| 
| 


Seer nee tt Ae nha Re cn 
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In other words, if 2 conp wny had +» come up and it was going 


worthy of considcration. I think we would have hesitated had 
it te substantially more. 

MR. YOUNGWOOD: We have no other questions. 

MR. TOPKTS: I have just a few, Your Honor. 

REDIRECT EXAMINATION 
XXXXXX By Wr. Topkis: 

Q Mr. Laister, since you acquired Cyprane and hence Fraser 
Sweetman, has there been any change in the assets, production 
capacity, or assembly capacicy more accurately, or way of 


fed 


doing businass of Fraser Sveatian? 


A The only change is thet % am afraid that a number of the 


| 
| 
| 
| 
] 
| 
| 
: 
| 
i 


manegement Left Curing the hiz:us period after we took then 


over and indeed -- I think it was Fraser Sweatman, Inc.; it 
might have been Canada -- the sames manages left. I think 

they were all a little upset by this Federal Trade Comnission | 
action and what was going to happen. 

Q You testified, sir, hac Harris Lake has an assembly 

shop tocal operation of eround 8,000 square feet including 

its assembly shop, warehouse, offices, ard what-have-you. 

A Yes. 

Q And you testified that you weren't sure of the size of 


Fraser Sweatman, 


A That is ecerect. 


LL LOT 


Hy underctinding ise 
only passed it in acar. TI have not beer 
9) Now, Mr. Youngwocd was asking you 
vhicl: Airco was a unique « 
six, whecher the siz of Airco hed any iele in 
unique opportunity in your eyes? 
A Oh, quite cleasly. 
0 Explain chat, odlease. 


national 


Well, it has a A t “ior ir the mavke rlace. 


is. a company o* subsinatial assets, of management ovality 
and content. Ti is a tovally differen poseibility fen 
thas of Alabama Oxyzen or something 
difveoent ball park. 
the histery of ? "3 whips hetween Airco aic 
in making you vegard Aireo as relatively unique? 
{[ am sure they did. Ye knew that we could work with the 
manayoment. This to us is critically important in anv such 


arrai zement. 


0 Did you view Chemeotron, sir, a3 cf an equal icvel of 


aus 
‘desiy ability with Aiveo, cqual level of uniqueness? 


aA fost certainly no-:. 


could you explain tha: 


’ 


Yes. We did not believo a: the times we locke: 
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some years ago that it was enyching like as well managed 
accupany. Its record bed been uncertain. It was rumored 
in ali secrts of divficulties. We basically in-house -- that 
in our own house --- didnt really want part of it. 

MR. YOUNSWOOD: ‘Would you rcad that back, please? 

(The record was read by the reporter.) 
By M-. Topkis: 
Q Did ite size as compared with Airco have anythirg to 
do with that? 
A I suppose it must have. 
Q Its product mix? 
A Yes. 
Q And had you had historiceily any relationship with 
Chemetron comperabi.e io those which yeu had with Airco? 
A Oh, no. We didn't know the Chemetron people well. at 
all. 
Q Now, you have testified that you regarded Aireo as 
arclatively unique proposition. Let us suppose, sir, that 
Unicn Carbide were to announce that its Lindy Division were 
for sale, Would you have regarded thet as a unique opportunity? 
A Very unique, if you can have such: a combination. | 


Q And would you have had che same view if it were to be 


A Yes, of course. 


annciunced that Air Products was available for take over? | 
j 
{ 


j 


JUDSF PANES: Could that have cuased you difficulti 
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Boitish Monopolies Cenmissior.? 
THE WITWESS: << don’t belicve so either of 
thor 2 would have 
Procucts one because of its 
wouldin': a the answer “<e thit, but cercainiv it 


eauecd us a loi more diseission than the Union Caxbic< one. 


By 'o. Topkis: 


ad 


any event, those would have been opportunities that you) 


would have vegerded as worthy of sxploracion? 


A Yes, we would have. 

Q You testified, I think, @: one peint 

thei forreger miphc be on the market. 

A Yes. 

Q And you said that Forreror was as way out as Chemctron. 
Wii did you mean by “hat? 


> 


fcom Williams! repoy: and my wafere 


Is 


Pe ty Ec 2 jd i iwecar: the gubstrance of commence 


was theca . 432 not believe that th: 2 HT 15 PPOLNCLSG man 


on }ig Cirst ‘o America in a new field could pic iuct 
yout positive pocsibilities, such as Forreger wanted to be 
sole. I just cidn‘t belicve i:. 
+) by saying that it was way owt, you menat that it 
unl: cely? 

Unlikely, yes. 


Very wall, WN. ir, trove has teen a Lot of 
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put to you about how you have spent your time since you 
have been here in the United S:ates. ‘You have been asked 
whether you atcended thes. hearings and what transeripts you 


read, where you live end how many times you had been to Mount 


sear anna. sethasana 


Vale, and things like that. 


tu 


I would put to you, sir, the question where were vou on 


Lc me same Reon aan he 


the afternoon of June 8, 197%? 
Sst ®eces. 


Q Did you have a sz Flute on the winner ef the 


ia] 


‘tinal einai cestatittteaiaaiinia ae sitiinminscecabishnsiimigs aa 
uence 


Belnont stakes? 
A Yes. I had to back chree hovses to get that. 


MR. TOFK:S: Having wade that record, Your Honor, 


we have no further questions. 


i 
' 


MR. YOUNGWOOD: Your Honor, it 
to ask any questions with respeet to the 
we hive ro other questions ¢: well. 


whank vou, Mr. Laister. 


Your Honor. 
“ditness excused.) 


PARHES: Do vcu kave any 


or. Aireo's case. 


7@, Your Horior. 


XXXKAKK 
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Indeed we got 
appreeiate an interval ducing 
Hor. and -our adversavies cowl 
have until Monday to advise Y 
2 any rebuttal. 
I would appreciate an opportunity te tell Yeur Honor by 


that time, and adversaries, of course, whether we wish to 


put in any of those documents as part of ouv case. 


Other thai that, we xx 

JUDGT: BARNES: ‘ch Ssissippi Rive» cocuments. 
Have you those under cunsideration? 

MR. TOPKIS: Oh, yes. There is one document that 
we kant to put in there, Yous donor. Thank you for reminding 
us. 

May we mark this doqumant as BCCRX-~2547 

(The document referred to was marked Respordent 's 

Exhibit BCC-254 for identification. 3 

MR. TOPKIS: If am holding, Your Honor, BOCRX-254, 
which is entitied, "Simmary of Canposite Average of Return 
on Invesmtent and Sales,” and hat it is is an atzeapt on the 
part of the Frice Vaterhouse gentleman who looked at these 
decuinents to put together the reports as reported by three 
companies, Union Carbide, Air Products and Northern Gases 
and Supplies Company, the reports of those three companies; 


The accountant advised Your Horor ver this documant that 
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these three companies were the only responses thet were 
usable. 

Now, we, of couse, have not seen the responses. 
We are going solely on the basis of what these conpanies have 
reperted and on the assumption of those reports that ave in 
thie document. 

I realize that hose facts make the documest of 


somewhat less thah totally persuasive weight. Noneth 2less , 


= —_ 


for what is there I would urge Your Honor to eadeot aud 
consider the doevment. 

MR. THURMAN: Wo certainly object to this document, 
Your Honor, certainly object without the accountant keing 
present here. The accountant has stated for Your Honor and 
for Mr. Topkis that there is no veliability whatsoever to 
this and he certainly will not say that is proper accounting 
procedures. 

If you recall, the counsel for Linde told Your 
Honor, "That eertainly isn't our pte of return for Linde. 

I don't understand this, when Mr. Topkis has not 
call:d on2 third perty witness, If he wants the return on 
i. vestments, ceptaaniy this should be accurate in this record 
and ali he has to do is call Linde, eali Air Products, call 
Big Three, call sayieidy $6 ri gince as a-witness and gec the 
accucate return, if that is his interest, te get in this 


record, not take something that is not accurate whatsoever and 
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» 


say that should go in this record and this is the revurn 


—_2> 


on investment. 


ST RARE net See ea 


Certainly the least it would require is to call the 
accountant for his emphasis on the reliability, if any, on 


this document. 


’ ny 
[enenectaysenuasnnansnestayecenmnenpeediteameeninenee ne eae ae 


MR. TOPKIS: Well, the accountant hag, I believe, 
advised Your Honor orally -- certainly he advised sli of us -- 
| these documents ere of uncertain reliability by reason of the 
faci: that we ‘ean't be sure thet the companies use the 


techniques to compile their responses and I don't: offer it: 


But we do know that Mr. Flama of Union Cavpide 
was here and testified, and when I seught to develop Union 


Carvide’s rate of return smoke came out of his ears. He 


So, rather than get into a protracted wraggle which 
would probably wind up in seven different circuit courts 
of appeais over that question, all f am doing is offering 


j 
as being the final answer. 
this docunent for whatever weight it may deserve. ani TI 


| 
j 
| 
| 
cou!d not have been more disturbed. | 
| 
| 
| 


75 i; ercant weight, bux it is confirmatory, and for that purpose 


_2,weuld suggest that it is worthy of consideration. H 

as 
MR. THURMAN: Certainly the accountant has to be 

catied to say what he put together. I certainly don't 


} cériainly agree that it doesn't deserve +otal weight, nor 
know what he put tegether. Cestainly whether he put apples 


Serene er mt an eet nce enti nan 


24 
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and applies together, he is not going to develop that. 


MR. TOPKiS: I hava not been allowed to see what | 


he put together so I can't knov about thet. Complaint counse 
have seen it. They have that advantage over me. 

MR. THURMAN: I don't think it is apples and 
apples. 

JUDGE BARNES: All right. I am going to receive 
BOCFX~254 in Camera. 

| (The document veferrad to, heretofore marked for 
identificztion as Respondent's Exhibit BOC-254, was 
received (in Camera) in evidence.) 

MR. THURMAN: Then we are putting on rebuttal. We | 
are going to call all the witnesses in this industry if that | 
is going to be put in as ar eee and we will want to put | 
in probably the rest of the Mississippi River sales. 

JUDGE BARNES: Well, that is up to you. You have - 
rebuttal coming up. 

MR. THURMAN: I am just surprised, Your Koner, when 
they can call a company and pwt in the exact figures, when 
these lawyers told Your Honor chis is not our rate of 
return --- : 

JUDGE BARNES: This is what was reported ‘to the FIC 
as explained on the exhibits. I am going to receive it 


ain the record. I have receivei it. 


MR. TOPKIS: I may sey that the Federal Trade 
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Cornission accountants affirmcd che technique of conotlation. 

JUDGE 3/RNES: Me. Crawford is availabie ~-- 

MR. THJIMAN: He said it was worthless. Wo will 

and cali. hia to say that if that is what you want. 

JUDGE BARNES: No, it is up to you. 

Are those the only cxlibits thet you have now? 

MR. TOPKIS: That is right, Your Honor. 

JUDGE BARNES: Does complaint counsel nave any 

oth» exhibits thet your case-in-chief that were never offered? 

MR. THIFMAN: Your Eonor --- 

MR. TOPKIS: Your Toner, because we are no: allow 

to duplicate that dccument may we retain custody of ii: 
or i:ay Your Honeap's order of reduplication be telaxed to 
Jet us be permited to make ova copy of it? 

gupee zamers: vis, you may have i. 

MR. THURMAN: Your Honor, if you veeali, eve. plaint 
ucel offered Commission Exhibit 330-A through ¢. Commission 
“Dit 330-A through G wae received in evidence. Later 
whe trial it was discovered that poge 5 os missing in both 
-es retained by complaint counsel and Your Honor inetructed 

Hoeglard to sez if it was in the copy admitted in the 
‘ed, if the page was missing in the exhibit received in 
2c ence. 


; | 
Mr. Hoeglan cheeked with Legal Records en° they 


og 
?3t have the covies of <th> documenzs or the exhibits receives 
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iniio evidence this trial was ‘taking place in New 
York. 

The record shows that what was received wes CX~330-A 
through G, which would indicate that a pege was missing in 
sie exhibit received in this fecord. 

Therefore, either complaint counsel offer ; 
ccuplete set -- our Sopy dees nok contain Signatures but the 
one in the record docs ~- of yvhen the record comes ‘down from 
New York or the exhibits come down from New York, i KrOuld 
like Your Honor's order “o insert page 6 of that exhibit 
and renumber Cx-330 4& through H 


tes. JUDGE BARNFS: TI wiil correct the recerd at any 


ales Why don't we s:ait until. it comes dow and you see it 


and even a month from now I cen accept the corrected weil ete 


in the record. 

MR. WOLLEN: That is agreeable to us. 

MR. TOPKIS: And to us, Your Honor. 

MR. TRURMAN: Also, Your Honor, complaint counsel 
has repeatedly offorea Commission Exhibit 805-A throuch Z~26, 
which was the red herring perspectus of Liquid Ain Corporation, 
North America. Thig exhibit Wa Srejected with objection fren 
res pondent’s counsel, I believe, as to reliability, wiich 
amaz2s me, but f think thet was the objection, and th: 
exhidit wag rejected. 

Complaint counsel recuests Your Honor to reconsider 


that exhibit and { believe Your. Fonor steted we 8touic cheek 


9 
XXXXXX 49 
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and see if these is any other : ilings with the Securi--ies 
and Exchange Comzission. We nave cheetked with the Sccurities 
and Exchange Comnission and get a new Filing datcd Octeber 
29, 1973 with Securities and Exchange Ccmnission. 

Complaint counsel at this tiwe offers CxX-275-A 
thvough Z-54 for identificacion to be received in ovicence 
as CX~335-4 through Z-S4. 

(The documents referred to, heretofore inarked 

fox identification as CX-335-A through 2-54 for 


identification, were received in evidence.) 


JUDG? BARNES: What was the date of the previous 


exh:. bit ? 

MR. THURMAN: The date of the previous exhibit was 
May 1, 1973. ~ 

JUDG? BARNES: And as usual it is not marked 
corzectely We don't have a Z-1. Ny understanding is there 
is never just a plain Z. It is Z-1 and 4-2, but in any 
event, we will not hold that against you. 

MR. THURMAN: <I believe, Your Honor, is correct this 
year the new contract does not call for a Z. I think in the 
past it cid. It was one way o» the other. At one time or 
another it did call for Z. We certainly won't quarrel on 
that. We will renumber it if Your Honor desires. 


MR. TOPKIS: We have the same problem, Your Honor. 


: "PRE-EFFECTIVE." eae 
stamped on its face. 1 eeeek Amante! This is not 
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a final document. If it were, I repeat I would still have 
objcction to it hesause it would be hearsay, and I just have 
not had an opportunity to read it. But it is still « red 
herring. 
We took a quick jlook. The red herring label appears 
on page CX-335-M. I am afraid our friends have gone back 
~ to the drawing board again to offer i: even on their theory. 
This never went effective, ir. Demster testified, 
as J recall it, and in consequence it was always a preliminary, 
non~final subjeci: to amendment, modification, change or total 
withdrawal as Liquid Air might think appropriate and accurate. 
MR. THURMAN: Even if it was finalized, sometimes 


they make copies and the red herring would be sometchere 


(a eran tanec ain saa 


within it. 

We are not arguing whether it is finalized or not 
and [ am surprised that Mr. Topkis would raise a hearsay 
objection as much as he has gotten in this record. ‘his is 
beyond me, if anybody covld say something filed with the 
‘Securities and Exchange Commission is hearsay and should not 
‘be admitted in this record, and yet will file an offer and 
yhave received an advertisement in the Newsweek. Is that 
not hearsay? 


MR. TOPKIS: No.. 


MR. THURMAN: I would be eshamed of making an 


objection like that as much hearsay as has been put ia this 


LL ALLL A OTOL 1+ IA TCLS eee ete ee rhs “Gee eta me es terme etn mn 


A 34%4 
record by respondent. 
This is a document tiled with the SEC an 
Wil’. put reliebility to this document more so than any news 


articles or any Newsweek adve;tisement or any such matter 


as hat. 


I am reaily amazed that an objection like that would 


s 


JUDGE BARNES: I don't twink you are all that 


fols ms 
aea-) 


4 3445 sili 

JUDGE BARNES: J am going to take official notice 
of this document and I wiil receive in the record Commission 
Exhibit 335-A throvgh Z-5t. < will receive it on the basis 
of official notice. 

(The document referred to, heretofore marked for 
identification as Commission Exhibit 335-A through Z-54 was 
received in evidence on basis of official notice, ) 

JUDGE BARNES: Are there any other exhibits? 

MR. THURMAN: My associates tell me there may be 
some problem with the catalog. I am not clear myself. The 
catalog, I believe, the medical catalog of Ohio Products was 
received in evidence but I don't think it was turned 
over to the reporter at the time. Certainly we don't expect 
to get that in the record. 

MP. WOLLEN: Somebody asked us for another copy of 
the catalog. We have asked Ohic to send us one and as soon 
as ce receive it, we will give it to you. 

MR. THURMAN: I guess that is the answer. As soon 
a6 we get the catalog from -- 


JUDGE BARNES: I believe we made it a physical exhi- 


MR. THURMAN: Physical Exhibit A. , 


JUDGE BARNES: And it would be helpful if we could 


have an index sheet in front of it. I don’t believe it was 


indexed. Could you prepar2 som? sort of an index sheet to 
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mayb2 place in the cover? Ther we will know ii any 
on iv missing. 
Ji you can make a gereral index, ii: would be helpful. | 
MR. THURMAN: Yes, we could do that. 
JUDGE BARNES: Or is every page marked? 
MR. THURMAN: Ne, Your Honor, 
MR. PURCELL: Some of the information is relevant, 
3 but ve couldn't agree on that, so we put the whole thing ‘in. 
| MR. THURMAN: Your Honor, it is my understanding 
this was an incomplete catalog. We pulled out the portions 
of this catalog that we felt was relevant on objections at 
firs’. that the whole catalog should not go in. Then #£IRCO’s 
counsel withdrew the objection that all of it could go in or 
Should go in, so therefore this catalog is incomplete and 
we certainly would make a zonteats page when we receive a 
clean, up-to-date catalog from 0.I. Products. 
JUDGE BARES: At that time we will turn it over to 
the court reporter. 
MRe THURMAN: The reporter or -- it has already been 


received as far as the record is concerned. TI think possibly 


| 
H 
i 
{ 
! 
} 
| 
| 
| 
| 
i 


| we could just take it over to the official record which would 

| be over in Legal Records. 

| JUDGE BARNES: I leave it in your hands to turn the 
exhibit in and to also give respondents a copy of whatever type 


| of index sheet you errive at. i 


| 
| 


eiennatapentinn:sneain asses tuaattneen essen seen etiscatuanin 
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MR. THURMAN: We have no more exhibits at this time, 
Your Honor. We can probably take a closer look at the 
Mississippi River documents other than the one that has been 
received by Your Honor if Complaint Counsel wants to offer 
thes2 documents. 

JUDGE BARNES: You can offer them in rebuttal if 
you have any rebuttal, and let me suggest that Mr. Topkis may 
have a few more exhibits and if the only thing you have is 
exhibits, exchange them, and we won't have to have a day of 
hearing. I can receive them by written order and make them 
part of the record and you don't need to call witnesses for 
that. 

MR. TOPKIS: Fine, Your Honor. 

MR. THURMAN: Well, I don't know if this is 
proper to discuss on the record or with Your Honor. Maybe 
it is something between counsel. 

The other would be whether we want to put return on 


investment in the record and whether it would be necessary to 


call witnesses or just_get affidavits from the company. 
-* 


JUDGE BARNES : Talk it over with Mr. Topkis. Let me 
know by Monday. ; 

MR. THURMAN: I would think if the company submitted 
something voluntarily to the Commission, not under subpoena, 


and this was reviewed. and received in evidence, that any other 


submission from here to the close of this record by third partie} 
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would be received in evidence. 

MR. TOPKTS: I can't say I understand thet, Your 
Honor. I asked for all of these cocuments. Your Honor 
ordeved that I be given them, The Cormission then modified 
your order to direct Your Honor to exercise your discretion 
to decide which documents shoud be given Mississippi River 
treatment. Your Honor did thax. I have now offered one 
document based on Mississippi River treatment. I scarcely 
see how that dees enything but act as a directive that there | 
be no individual company-by-company inquiry on this subject. | 

MR. THURMAN: Maybe < did not make myself clear. | 
What I was trying «o say and wll repeat that something receive 
by the Commission or Commission staff not under subpoena, 
where it would be under sworn statement or required under sub- 
peona, but some document in another investigation completely 
foreign to this investigation and this proceeding is turned 
over to responcent‘s counsel by order and then they chose and 
picked what they want to put in the record and this was 
received without a witness going on the stand. 

Then I think the analogy to that would be that if 


we went out to the company under subpcena and received the 


| 
| 
| 
| 
| 
: 


actual and reliable return on investment or return on sales 
or thatever comparable to what just went in this record, it 
would be my idea that this would be receivable into evidence 


without calling a “sitness. 


It would certainiy be as much reliability and 


| A S4sy 


|| probably more ++ 
1 

{ 

‘ 


JUNGE BARNES: TI believe we received quite a few 


5 


NR. THURMAN: Under stipulation. 


6 


JUDGE BARNES: Certainly. 


“il sales figures in this record without calling a witness. 

7 HR. THURMAN: Oh, I mean without a Stipulation. We 
certainly didn't stipulate thet this wes a reliable figure. 
I am talking about the return op investment that just went 
in. I am trying to determine, Your Honor, where we have to 
cali witnesses to get a true return on investment in this 


record. I would think if this went in not submitted under | 
13 pstroone, we know definite reliability on it. Then if something | 
was submitted to us under subpcena it we would subpoena now | 
| JUDGE BARNES: You are asking me to rule for a quid 
pro quo here. I am not going to do it. 
MR. THURMAN: I think our quid would outweigh the 
quo that just went in. 


JUDGE BARNES: I am not going to make that ruling, 


but if you decide you want to go for rebuttal and you want 


out by stipulation or what have you, fine. 
MR. THURMAN: I was trying to save calling witnesses 
to come in when this got in without a witness, so therefore 


j2 comparable quid pro quo would put the remainder in and I 


i 

| 

| 

Subponeas, you know where my office is, and if you can work it 
{ 
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thought maybe Your Honor might rule at the time that this 
would go in. 

JUDGE BARNES: No such ruling. So we have nothing 
now until rebuttal; is that cowrect? 

MR. TOPKIS: We will be in touch with Your Yonor 
on Monday, Mr. Thurman to tell Your Honor whether there is 
to be any rebuttal, we to tell Your Honor whether we want to 
offer any more of these documents to be received. 

JUDGE BARNES: And I believe I set next Wednesday 
for rebuttal witnesses, did I rot? The 26th? 


MR. THURMAN: Y.s, Your Honor. 


JUDGE BARNES: If there is nothing else, we will 


adjourn at this time. 
(Whereupon at 3:30 p.m., the hearing adjourned, to 


reconvene Wednesday, June 26, 1974.) 
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JUDGE BARNES: All right. We are reaay to start with 
complaint counsel's rebuttal case, There may be a few other 
matters we should take up £irst. 

‘MR. TOPKIS: Your Honor, if you want. to consider it 
at this time, you will recall that your Honor received a red 
herring prospectus of Liquid Air Corporation as, I believe, 
complaint counsel Exhibit 335. We checked with the Securities 
and Exchange Commission, and ms ascertained that in fact that 
docunent was withdrawn by Liquid Air Corporation. We have 
supplied complaint counsel 2a copy of what. we would now offer 
as BOC Respondent's Exhibit 255, which I tender to your Honor. 

(BOC Respondent's Exhibit RX--255 was received in 

evidence.) 

JULDSE BARNES: Al1 right. Any objections to this 
exhibit, Mr. Thurman? 

MR. THURMAN: Yes, your Honor. Mr. Topkis, I believe, 
is in error. The prospectus referred to here was not admitted 
in this record. Therefore, this does not pertain to anything 
in this record, and certainly should not be admitted, 

JUDGE BARNES: fr thought we had received that exhibit 
at our last. hearing, 

MR. TOPKIS: That is right. We received a later 
prospectus filed at. the and of the year ior this was in March, 


the one that was rejected. 


” gau4 

MR. THURMAN: I saic originally filed, your Honor. 
These things have a way of getting amended. And I don‘t know 
of any other. It is she same registration number, it is the 
same document, 

JUDGE BARNES: Weil- in any event, I am going to 
receive RX 2 ---~ 

MR. THURMAN: Our objection is we don't have a 
specification for it. Thay talk about adverse market condition: . 
We should ask somebody, assume they are talking about stock- 
markets. it is not proper to make at this time, If your donor 
is going to take that inference they are talking about the 
stockmarket rather than industrial gases market, why we have 
no objection. 

JUDGE BARNES: Vell, I will receive the exhibit and 
I will have to draw my owa inferences if no other tccm ir 


given as to wnat sdverse market conditions mean. So, I wiil 


| 
| 
| 
| 
| 
i 
| 
| 
| 


receive RX 255 in evidence. 
MR. THURMAN: Would your Honor receive the prospectus 


filed with this which was put in the rejected exhibit file? 


Mr. Topkis is absolutely in error. There are two registrations 


and this pertains to the first one that was rejected. So, if 

this goes in, complaint counsei submit that one <hat this | 

pertains to has to go in the zecord, to have any meaning what~- 
| 


soever. You are cancelling scmething that is not in the record. 


JUDGE PARNES: When I write my initial decision, I 
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may well accept the rejected exhibit into evidence. I will 
look at both of them; they are in the record. 

MR. TOPKIS: That is all we have, your Honor. 

JUDGE BARNES: All xight. You said there might have 
been some other exhibits that you would offer from the group 

; that were turned over to you. 

MR. TOPKIS: Yes, your Honor. We have at this point 
none to turn over. 

JUDGE BARNES: All right. 

Mr. Thurman, there was a medical products booklet 
that we never did receive. Is that ready to file? 

MR. WOLLEN: We have an up-to-date version of the 
Ohio catalog for complaint counsel. 

JUDGE BARNES: Catalog? 

MR. THURMAN: We haye not seea this but I assume it 
is their catalog. ‘There seems to be some question, your Honor, 


whether this was vreceivee in evidence as Commission Exhibit 


| 
| 
Physical A, I believe it was. I am told by respondent's sce | 


they don't believe it was actually received. Possibly the 
reporter did not get it cown. But for the record, I assume 


this was received and is received as Commission Physical 


JUDGE BARNES: All cight. I will receive this 
in evidence, if it hes net alzeady been received, complaint 


counsel Physical Uxhibit A, wich is a catalog for Ohio 
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Medical ~ roducts. 

I ask you that you prepare an index or.is there an 
index in the front of the catalogue? 

MR. WOLLEN: I do not believe there is now, Your 
Honor. 

MR. THURMAN: Yes, we were asking for an index but 
we just got the catalogue. You are seeing it at the same 
time I am secing it. We will take it and prepare an index 
if Your Honor desires. 

JUDGE BARNES: Otherwise, we would never know if a 
page vere missing. 

MR. THURMAN: All sight. 

JUDGE BARNZS: So, I will ask that you prepare an 
index and submit it to me at a later date. 

All right, anything else to take up? 

MR. TOPKIS: No, Your Honor. 

JUDGE BARNES: Are you ready tc precesad, Mr. 
Thurman? 

MR. THURMAN: Yes, Your Honor. 


Complaint Counsel calls Mr. Dexter Baker. 


DEXTER *ARRINGION BAKER was thereupon recalled as a 
witness for the Commission and having been previously duly 
Sworn, testified as follos: 

REBUTTAL DIRECT EXAMINATION 

THE WITNESS: Good morning. 

JUDGE BARNES: Gocd morning, Mr. Baker. 

ZL believe you testified before in this proceeding. 


THE WITNESS: Yes, sir, I did. 


JUDGE BARNES: All right, you were Sworn in before, 


and you are still under oath. 
THE WITNESS: Yes, sir. Thank you. 
By Mr. Thurman: 
Q Mr. Baker. you testified in this trial on May 7, 1974, is 
that correct? 
A { believe tha: is che date. 
Q Mr. Baker, is Air Proadlvets participating in the Canadian 
market? 
A Yes. 
Q And when did the; enter this market? 

MR. TOPRIS: Your Honor, Please, this was all 
covered, I believ2, oi Mr. Baker's direct testimony. Thera 
was extensive testimony about marketing across the border 
into fringe areas of Counada and so on. 


Ti has 22.1 beea gone in to. And I may say, Your 
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Honor, that from wat ve have heen told by Complaint Counsel 
about why they brought. ij:. ucker here, it has left us in a 
State of some ccnfugion because they told us that Mr. Baker 
would be asked to esi:.fy ebout three subjects as to which 
he has already testifiod: namely, the Canadian Situation, 
Air Products’ entry into the United Kingdom and the state of 
the market teday in the United States. 


And on aii of those subjects, Mr. Baker has testi-~ 


fied extensively ard quite interestingly but I do not see any | 


reason for repetition of it. 

JUDGE BARNES: <I 4o not see any reason for repeti- 
tion, Mr. Thurman. Do you have anything new? 

MR. THURNAN: I do not see any repetition. But if 

would sefrcoh his memory, Mr. Baker testified on 
direct examination. 

He put on defense, what he cailed a defense. This 
is to rebut the defenrs and in his defense, they were saying 
this Canadian market is: jlwmature and « better market than the 
United States market avd that you could not enter either the 
United States iar from tie Canadian market or vice versa. 

So, ceriainly, itz ie relevant. It ig certainly 
relevant on rebuti:at. 

JUDGE BARNES: All right, Xk am going to let you 
procees but let's con’t duplicate anything that is already 


in the recoré. I do nct have Mr. Baker's testinony here 
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before me so be carefu:.. 

MR. THURMAN: &Z have very few questions on the 
Canadian market. 

JUDGE BARNES: All right, you may proceed. 
By Mr. Thurman: 
Q Basically, < wouid like to know when they entered. 
A Well, i can't give you an exact date. It was approxi-~ 
mately two years ago a3 an active. supplier of gases. 
Q And how did Air Pxeducts enter the Canadian market? 
A Weil, we sent some people from the United States to 
Canada to start making sales calls on prospective accounts. 
We were successful in algaing a number of accounts and, then, 
we responded to those supply agreements by shipping product 
from our Noxthern Unitod States plants into Canada to serve 


those accounts, establish 2 sales office, a dock for holding 


supplies in readiness for customer requirements. 


And, then, we recently announced the intention to build 
a filling facility whe:re we would take products produced in 
the United States and convert: them into cylinder size products 
for the Canadian marke::. 

MR. TOPK<S: If Your Honor please, just to suggest 

to you the degree with which this is precisely duplicated, 
way I show you ths identical testimony at page 398 of the 
record? 


(He handed “°°: to Judge Barnes.) 
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JUDGE BARNES: ALI right. 
MR. TOPKiS: ‘here was testimony also about the duty} 
that has to be paid and “Mr. Beker Says they are willing to 


pick up the duty a3 means of entering the market, and so on. 


We hed all this. 


MR. THURMAN: If Mr. Topkis does not want any back- | 


ground questions, © wiil go Girectly to the question I want 
te ask him, just to show market penetration to enter a mar-~ 
ket is small, that is the way you enter a market and build —_ 
You do not take a commanding position in a market, 
especially in the United States, or you are violating the law. 
JUDGE BAKNES: All right, go ahead. Proceed. 
By Mr. Thurman: 
Q Se what: firms are participating in the Canadian market? 
A Well, major firm: are, Canadian Liquid Air, the Union 
Carbide Corporation of Canada, Liquid Carbonic of Canada; 
Canadian Oxygen, Air Products; thege are principal firms. 
There are a small]. pwnber, or a large number of smaller 
distributors that serv: iccal markets. 
And the firms are in thet order? 
As far ag size ari. share of the market? 
Yes. 
Yes. 
And is Cannox a significant competitor in this market? 


MR. TOPKTS: I: tais a Canadian Papercraft? 
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JUDGE BARWES: I will let you answer the question 
to that. 
THE WITNESS: Yes, we would consider them to be a 
significant 1actor in the market. They are smaller than the 


other three firms. 


By Mr. Thurman: 


Q Approximately what share of the Canadian market does Air 


Products hold? 
A Well, I would guess one percent or 7=88. 
Q Doa# Air Products intend to expand that penetration? 
A Hopefully, yes. 
Q Mr. Baker, what is the condition of the United States 
industrial gases market today in comparison with 1972? 
A Well, it is -~- 
MR. TOPKIS: Wait just a gecond, Your Honor. 
Again, we ha3 the question last time, please, Mr. 
Baker, compare 1970 and 1973. Are we now by way of rebuttal 
or redirect, are we going to have a comparison between 1972 
and 1974? 
I cannot imacsine how that is proper rebuttal or 
whatever that we ere supposed to be doing now. 


JUDGE BARNES: Isa‘’t 1973 the relevant year, Mr. 


MR. THURMAN: 1973 ~- 1972 is relevant and we would 


not think that 1970 or 1957 or 1965 or 1963 or 1954, which Mr. 


Pe eA ca ena mone Sema ee eee 
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Topkis thought relevai: encugh to put in his defense, what 
the market conditions «wre then, is immaterial <o what the 
market corditions ere at the time of entry, or shortly 
thereafter. 

And what we intend to « through this witness is 
that even since the acquisition, this market is firmed up 
even more and that BOC did not have to enter with Airco and 
could enter -- the conditicns today are such that BOC could 
enter either through «ass roots or emali acquisition, 
expanded that acquisition into a significant competitor. 

JUDGE BARNES: All right, I will let you answer 
that question, what is 
and in 1972? 

THE WITNMSS: tiell. the market today ‘is quite buoy- 
ant. The deaand i: very hiyh. ‘where is a limitation on sup- 


plies available to meet: 211 customer requirements. There 


are firm inquiries thei: the industry has received for the con- 


struction of a substantial sumber of new Plants to supply cus- 
temers' oxyven requirements by pipeline. 

f would say the market is very buoyent, is the best 
description ¥ coud give. 

JUDSE BAINES: Is this a change from November or 
December of 1973? 

TRE WITNESS: Yes. Quite a significant change. 


The cemand that we are faced with today, as far as the 
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requirement to build large size tonnage oxygen plants, in 
part, necessitated by the change in the energy balance and 
energy costs that we ice experiencing in this country, has 
required a number of firms to require tonnage oxygen on a 
very large scale. 

JUDGE BARNES: Could you give me a little more 
detail as to why there has been a big difference in the six- 


months period? 


THE WITNESS: Well, the elevated price cf oil has 


prompted the consideration of producing gas for pipeline 
transmission by the coaubustion of coal with oxygen and this 
has led to the requirement for some very large oxygen plants 
to be buiit over the naxt several years. That is one example. 

JUDGE BARNES: For public utilities? 

THE WITNESS: Yor pipeline distribution, yes. 

JUDGE BAPNES: Te public utilities? 

THE WITNESS: Yes. Also, the scarcity of natural 
gas which has now prompted the chenical industry to look to 
alternative feedstccks as a means of generating the basic 
chemical feedstccks for a number of chemical products. 

And so, they are now looking and have firm require- 
ments for gasifying heavy rasidual oiis which contain ga) phur 
and thereby are not generaliy useful in the power generation 
as a feedstock fox chenical manufacture and supply of the 


shortage of fertilizer and vethynol that exists in this 


country today. 

And that also involves very large oxygen plants. 

And so, the chemical industry has become very prominent in 
their requirements for oxygen supply systems. 

The steel imniuctry, the third major category, 
finding the price of scrap to be so expensive that they now 
are looking for ways to intensify the production of liquid hot 
metal as an alternative to high-price scrap and are consider- 
ing putting in oxygen into cheir blast furnaces and generat- 
ing more of their steel by use of liquid pig metal rather 


than a melting of scrap because of its cost. 


These are the three principal items, coupled with a 


very high level of econcmic activity that exists in the 
United States. 
JUDGE BALWES: Thank you. 

By Mr. Thurman: 

Q Which industrial gases market in the world is most aynami 
} 

at this time, Mr. 3akex? | 

A I wovld have <o say the United States is Dy far the most | 
| 

dynamic, has the largwst number of new busineges opportunities. 

We operate in many industrial markets throught the world | 
and certainly, the opportunities to respond, or investment in 
the United States, fa:) exceed practically all these other 


markets comsined. 


Q And what is Alr ?-oducts’ growth rate in the United 
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States, or expected growth rate? 
MR. TOPKIS: What does that mean? 
THE WITINZSS: I am not sure. 
By Mr. Thurman: 
Q What percentage does Air Products expect to grow in this 
market? 
In the industrial gas market? 
Yes. 


In terms of volume of shipment? 


Over what period of time? 


Presently, or over the next five years. 


A 

Q 

A 

Q Volume, yes, of shipments. 
A 

Q 

A 


Well, we have made predictions that the domestic indus- 
trial gas market should have ea minimum growth rate of approxi- 
mately eight to 10 percent over this period of time, in the 
future. 

JUDGE BARNES: Is that a compounded per-year rate? 

THE WITNESS: That is a compounded rate and it is 
somewhat -- well, it is really significantly less than we have 
experienced over the iast two years and I think in doing for- 
ward forecasts, we are txying to be a bit conservative. 

We have seen a much higher rate of growth over the 
last two years than I am now -<- 
By Mr. Thurman: 


Q What was Bir Procucts! growth rate over the past two 


years? 

MR. TOPKiS: What dees that mean? 

MR. THURMAN: If you are going to object, object. 

MR. TOPKiS: I am Geling my best. 

JUDGE BARNES: Do we have an Air Products annual 
report in the record? 

MR. TOPKXS: We have their sales of which their 
annual reports will only seveal their total sales, which do 
not break out industrial gases. 

If the witness is being asked for industrial gas 
sales or shipments, we already have testimony on that in the 
record. 

JUDGE BARNES: If that is true, 1972 and ESTS; | Me. 
Thurman --- 

MR. TOPKiS: Certainiy, this is not responsive to 
anything that we put vn as part of our case. 

MR. THURMAN: Yor know, Your Honor, I do not under- 
stand Mr. Topkis ~-- 

JUDGE BAHNE::: Do you have 1972 and 1973 industrial 


gas gales in the recosd for Alr Products? 


et RN cer nes nh me 


MR, THURMAN: We have 1972 industrial gas sales for | 


Air Yroducts in the rccorda. 
JUDG?’ BARNES: And 1973? 
MR. THJKHAN: £ do not believe we have 1973. We 


have taken the shijasertia ag far as 1972. But Mr. Topkis has 
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very short memory because we are saying that this is a mature 
market, you know, che jrowth was not here. 


Certainly, like from getting this witness 1972 and 


1973, the percentaye of demand, the growth and demand from 


this gentleman's company. 

JUDGE BARNES: If you don't have 1973 figures in the 
record, I will permit the witness te answer the question as to 
what his growth was in 1973 over 1972. And this is in dollar | 
sales or volume shipments, what is it? 

MR. THURMAN: I would like to know as far as demand 
is concerned. 

MR. TOPKIS: What in the name cf Heaven is that? 

I object. f£ do not --- 

THE WITNESS: I would heve volume information, 

Your Honor. 

MR. THURMAN: If he has volume information. 

MR. TOPKIS: So far as volume information is con- 
cerned, we have a certain kind of figure in the record; 
namely, that reported to the Census for 1972. 

If the witness ie being asked for the same informa- 
tion as reported to the Census for 1973, I would like to see 
the report to the cnns1s so that we may make the proper 
comparison. 

JUDGE BARNES: What kind cf 1972 ¢igures do we have |! 


in the reco:d? 
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MR. THURMAN: We have 1972 figures in the record 
of what was reported «> Census in 1972. And wa have no prob- | 
lems with this. 

But, Your Honor, I do not see why when defense put | 
in that this was a mature market and the opportunities were 
not there, that we cannot show through this witness that the 
' Opportunities are thexe and it has been there, 1972 and 4973, 
and he has already testified what it has been like in 1974. 

And certziniy, I see no reason why this witness 
cannot testify to this. 

JUDGE BARNES: What is your question now? Ask your 
question. 

MR. THURMAN: What has been their growth rate since 
1972, or tho last two vears for Air Products? 

He said, the witness, if you will recall, testified 
it is what, eight to 15 percent? 

JUDGE BARNES: Projected. 

THE WITNESS: Theat is projected. 


MR. THURFAN: And it was higher in 1972 than the 


last two yeurs, 30 the simple question, what was approximately | 


the growth rate in the: last two yeers? 
JUDGE BARNES What was it in the last two years? 
THE WITNESS: Our growth in volume shipments, and 
cur fiscal year begins Ostoher 1, so we tend to collect data 


on that basis. 


a 3009 


2723 

To compare the tvo~-year period from October, let's 
see, May of i972 to May of 1974, our volume shipments today 
are approximately 50 percent higher for merchant gases and 
25 percent higher for gipeline gases during that period of 
time. 
By Mr. Thurman: 
Q And what has happaned to prices in the last two years? 
A Prices have gradually firmed up, because the industry's 
practice back in the early 1970s was they had excess capacity 
and they were using a kind of a marginal pricing philosophy 
to try to meet the very intensive demands. 

As the demand fi:imed up, marginal costing and marginal 
‘pricing disappeared and full costing and full pricing became 
the standard. And so, prices have firmed during that period 
of time. 

Q Mr. Baker, can Aix Products meet the firm demand from 
its present custemars? 

MR. TOPKIS: What does that mean? 

JUDGE BARNES: I think the question is clear. 

Did you meet the demand? 

THE WITNESS: We have inquiries for on-site, what 
we call on-site tor:nage oxygen plants which are apnroximately 
two and one-half times the tote] capacity that we have 


installed. 


| And we do nci: believe, even by importing plants from 
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our factories in Britain, that we can meet our customer 
requirements withia th2 time period that they are asking us 
to do so. 

Tnis change in energy balance and economics hag had | 
a dramatic effect upon the recuirements for tonnage oxygen on | 
the industry. 
--- A 
By Mz. Thurman: 
Q Naturally, if you counot meet your present customers' 
demand, you cannot me2: new customers’ demand, is that correct? 
A Well, we have to 2 very selective on which individual | 


account we are going t+ rexpond to and we will not be able to | 


supply to all of the customers who ars inquiring of us. 


nitrogen? 


MR. TOPKIS: Can ammonia be used as a feedstock for 


! 
| 
| 
| 
Q Can ammonia sil’ be used economically as a feedstock for} 
| 
' 


nitrogen? Has that ever peen done? 

THE WiTN=Ss Yes. 

MR. TOPKiS: Okay. 

THE WITNESS: It has been a practice in the metal- 
lurgical industry «+o c/.sassociate ammonia by cracking it into 
its constituents o. hicixogen and nitregen. And there was a 
widely adopted tecimicue fer providing an annealing atmosphere 
for metallurgical purroses. | 

Rut the igh demand for fertilizers has changed the 


price factor for anmoria from about, oh, $20 a ton, in the 
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late 1960s and early 1970s to today where prices are close to 
$200 a ton. 

So, it has becom2 quite en wd, of course, the 
scarcity of natural gas which is the basic feedstock for 
ammonia, makes the probability of ammonia prices ever again 
being used for inert gas applications very remote. 

And so, that marl:et is one of the contributing 
factors for the high growth rate and demand for atmospheric- 
produced nitrogen produced by air separation techniques. 

By Mr. Thurnar: 

Q In your businass judgement, can the United States indus- 
trial gases companies meet the demand in the foreseeable 
future? 

JUDGE BARNES: Por what? 

THE WITNESS: For new installations? 

MR. THURMAN: Yes, for additional demand. 

MR. TOPKIS: i object. 

MR. THURMAN: Can these customers meet the addi- 
tional demand in thesc: industries, that has taken Place? 

MR. TOPKIS: That is Papercraft prognosis, I now 
believe. If this witress were called on to testify, have you 
refused an order, that would come close to being a fact, indee ° 
it would be a fact. 

But to ask him, are other companies going in the 


future to refusce orders, thst is not asking for a fact, that 


A SOL: 


is asking for the wildest kind of speculation. 

JUDG: BARNES: I chink he has testified about his 
own company, Mr. Thurman. 

MR. THURMAN: Your Honor, I can testify like Mr. 
Topkis is doing. He certainly is in this industry. We have 
a so-called expert testify that this shortage would last 
through 1971, Dr. yrigi, through 1974, maybe into 1974, but 
that the demand waa going to cease there, be over capacity 


in as short a time as sarly 1975. 


This is absolutely nonsense. So, I want to get from 


this witness, a person in the industry that knows the indus- 
try, rather than some 3e-celled expert sitting out there in 
California, that in Cu:aplaint Counsel's opinion, did not 

the industrial gases industry. 
establish his expertice in ---~, 

JUDGE BARNES: Let's ask Mr. Baker a foundation 
question if he has it, i believe, and, then, ask him what it 
is. 

MR. THURMAN: Yes. 

By Mr. Thurman: 

Q fr. Baker, do you have an opinion as to demand of the 
market and whether it can be supplied in the foreseeable 
future by United States industrial gases companies? 

MR. TOPKIS: Is this industrial cases across the 
board, atmospheric gases. merchant supply, tonnage supply, 


or the whole ball of + 57? 
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JUDGE BARNES: I think he said industrial gases. 

Do you have an opin’: 7s to the ability of present 
United States industry to meet «| « foreseeable demand in 
industrial gases? 

THE WITNESS: Well, certainly there are some pred- 
ucts where it can, Your Hour. Eut the principal products, 
tonnage oxygen, the engineering and manufacturing capacity 
of the United States indus<ry,in my judgement, is insufficient! 
to respond to the large nunber of firm inquiries that the | 
industry is faced with today as far as building plants. 

ME. TOPKIS: You know, Your Honor, I must object 
to this whole like of testimony. This is testimony that is 
utterly incapable of o2iag cross-examined. We are having a 
witness testify about inguiries. That is wha: is called 
classically hearsay. 


if he had a proposed order from somebody that he had 


| 
| 


rejected ---- 

JUDGE BARNES: You may ask him that on cross- 
examination, has he rejected an order, how many did he reject, 
when did he start rejecting. 

MR. TOPKIS: How about asking him to bring the order 
in and show them to us? That would be the beginning of fact. 

JUDGE BARNES: I do not think that is necessary and 
particularly if pr. Kridi testified as Mr. Thurman Stated. 


MR. TOPKIS: I do not know that, either. 
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JUDGE BARNES: [I do not either but if Dr. Kridl 
is capable of testifying, + ain sure Mr. Baker can. 


j 
{ 
MR. TOPKIS: Yes but this witness received a sub- | 
poena, I believe. Is that correct, sir? 


THR WITNESS: That is right, I have a subpoena. 
MR. TOPKIS: Yes and he has not produced the docu- | 
ments. He is here to testify instead. So I do not have the 
documents that would verify and permit me to cross-examine 
and otherwise inquire into this testimony. 

I am not attacking the witness, I am attacking the 
use that is attempted co be made of his testimony. 

MR. THURMAN: 

AK. TOPKIS: This is just no way to proceed to 
establish a fact. 

MR. THURMAN: I em glad to hear Mr. Topkis say that, 
because every time we objected to hearsay on his defense, he 
never heard of the word. Now he is saying he cannot cross- 
examine properly. 

Mr. BAke?: reveived a subpoena ad testificanda. 


MP. TOPKIS: May we see the subpcena? May we see 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


the subpoena? 
I am addvessing tne question to Your Honor. 


JUDGE BAPHES: Just a moment. 
Air Product 
Mr. Baler received an ad testificandum; eke-®rece 
subpoenas. 
received duces tecun sebsver. 


"S51h 

JUDGE BARNES: Which Complaint Counsel has 
withdrawn. 

MR. THURMAN: Yes, we withdraw that. 

MR. TOPKIS: That is what we call the right hand 
doesn't know what the Left hand is doing and the mastermind 
is trying to withhold avidence. 

JUDGE BARNES: I do not think he is trying to with- 
hold evidence and I an goiig to permit you to proceed with 
your examination, Mr. ‘Yhurran. 

MR. TOPK{S: Youzx Honor, before Mr. Thurman does so, 
may I request that we be suppiied copies of the two subpoenaes 
whether or not withdram, so that I may make my record here? 

JUDGE BARNES: Ali right, Mr. Thurman, may I see 
copies of those su»pos wes and I will determine whether or not 
to turn them over? 

MR. THIPHMAN I Go not have them with me. They are 
no part in this case. 

JUDGE BARNES: All right, we will take a five- 
minute recess and f will go find my copies. 

(A brief recess was taken.) 

JUDGE BANNES: Ali right, I have copies of three 


subpoenaes here in my hands. 


One is to Dexter Baker, Executive Vice President of 


Air Products, Inc., avd it is an ad testificandum subpoena. 


I have t:io oher sulypoenaes duces tecum. One is 
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addressed to John A. Mountain, Comptroller, Air Products, Inc. | 
The second was addvess2d tc Marshall Sullivan, Assistant to 
Controller, Industiial Gas Division, Air Products and uanken! 
Inc. | 

The specifications are identical on the latter two 
subpoenaes. Sc, I am going te make available to Mr. Topkis | 
a copy of the subpoen: addvessed to Mr. Mountain, which is 
identical to the one that is addressed to Mr. Sullivan. 

MR. TOPK{S: Could we know the dates? 


JUDGE BARNES: The date is on there. It is June 20, 


eet teenage asec 


MR. TOPK{S: And the same is true of the other 
gentleman, Your Honor? 

JUDGE PAWES: That is the date I signed them and 
they were both returnaszia on the 27th of June. 

MR. TOPKIS: Yes, thank you, Your Honor. 

M2. THURMAN: Your Honor, may I state concerning 
these subpo2naes, the 3ubpoenaes duces tecum have no rele- 


vancy whatssever to M:. Bakor's testimony. Those subpoenaes 


| 
| 


were issued when, at « lato date on the fence, in a Mississipp 
River document, relatiag to rates of return on investment. 

We were seeing from those two subpoenaes to try 
to put some reiiaeb.li:, on to what an actual rate of return 
or investmert was. This wes very sensitive with companies, as 


Your Honor bas hea.xl, ctiroughout this trial. 
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And I do not believe that this kind of information 
should be turned over to even Respondents’ Counsel. So, 
therefore, rather than pureve this very sensitive information, 
Complaint Counsel decicied to withdraw those two subpoenaes 
duces tecum and not pursue that line. We will stand on that. 

The document was put in on its face. Whether it is df 
any value or not, i think is for argument. 

JUDGE BARNES: You may proceed. 

Proceed with your examination. 

By Mr. Thurman: 

Q Mr. Baker, are yo: familiar with the Brazilian industrial 
gases market? 

A Yes, oir. 

Q And how are you femiliar with that market? 

A We are in the course of constructing a large liquid 
oxygen, liquid nitzxegen gases plant in Sao Paulo, Brazil. 
Q What was the size of the Air Products plant? 

A This particular plant will be about 300 tons a day of 
liquifaction capa>ility. 

Q How does the Rra:z:.lian market compara with the United 


States industrial gases market in size? 


MR. TOPXIS: In what respect? 


THE WITNESS: it is very much smaller in total size 
although its rate «af growth at the present time would be very 


comparable to the Unii:«<. Stetes. 
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By Mr. Thurman: 
Q Do you know if ECC ie participating in the Brazilian 
market? 
A Yes, I believe they have a joint venture with a Brazilian) 
group and are planning to engage in the industrial gas market. 
Q Does BOC have a plant in the Brazilian market? | 
A I believe they have inmorted a plant into Brazil, yes. 
Q Imported? [Lo you know the size of that plant? 
A I believe it is 50 tons a Gay. 
Q I understand fran your testimony that Air Products and 
BOC have entered tie inéusirial gases market on grass roots 
besis, is that corxec:? 
A , sir. 

MR. TOPKiS: I do not understand that. I thought 
the testimony was “hat BOC had entered into a joint venture 
with some Brazilian companies. 

JUDGE BANNES: That is correct. 

MR. “OPKES: I that is what the term joint venture 
means to Complaint Counsel, that is ali right with me. 


MR. SHUR AN Your Honor, if Mr. Topkis has objectior|, 


he shovld object. The witnase already answered the question. 


. JUDGE BARNES: I think the question is improperly | 
| 


phrased though. You tave come to the term "from crass roots." 
MR. “HURBAN: << esked him did they enter on grass 


roots basis. 
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grass roots means. 

By Mr. Thurman: 

Q Do you uncersi.and what grass roots basis is, Mr. Baker? 
MR. TOPKZS: How about asking the witness his 

understanding and, ther, we can go on, understandably. 


JIDGE BARNES: I think this question is designed to 


What is your undergtanding of the term grass roots? 

THE WITNESS: Well, the term as used in our industry 
is one where you enter the market from seratch without acquir- 
ing any share of that market from an established producer. 

Aud this is “he term grass roots, meaning a complete 
green field, new ventwre; rather than acquiring a going busi- 
ness engaged in that Sndustry 


JUDGE BARNES: Ail right. 


Is your understanding of the way BOC entered the 
Brazilian market a graze recots entry? 

THE WITMiSS: Yer, they have a partner assisting 
them, doing this jointiy, but that doesn’t change the basic 
approach. 

By Mr. Thurman: 

Q Could companies eater the industrial gases market on 
grass roots basis? Could companies enter the United States 
industrial gases market on grass roots basis? 


MR. TOPKiS: Hew abcut the Moon on a grass roots 
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basis? Your Honor, thut is an argunentative question. That 
is my first objection. I do not think I need to co further. 
MR. THURMAN: Jt ig not argumentative. It isa 
business judgement, certainiy, a comparison here, his compari- 
son. This is a dynamic market and growth rate is practically | 
the same. | 
You know, through the fence, they have argued chat 
you could not come in the United States market and that is 
what we are showing,you ceuld and here is a man that knows. 
JUDGE BARNES: Ask him if, in his opinion. 


MR. THURMAN: Yes, if, in his opinion. 


| 
| 
: 
| 
| 


JUDGE BARNES: Can a company enter the United States 
Market on a grass reots basis? 

THE WITNESS: Yes; Your Honor. 

JUDGE BARNES: What would it require to enter? 

CHE WITNESS: it would require building a plant of 
competitive size in an area where the prosvects for selling 
that plant were reagonible. That is one technique. 

Another technique «could be to bid for a large ton- 
nage oxygen requirenent of the type that I alluded to earlier, 
and to add extra capac..ty to such a plant to serve the local 
market from such « facllity. 

JUDGE PARTIES: I would like to know what capabilitie 
would the company have to heve; then? 


THE WITKESS: ‘iell, it would need to have expertise 
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1 in the design and mani facture of an air separation plant. It 


2 would have to have the capital resources, obviously to invest 
3 in such a facility. éné it would have to have distribution 

4 and marketing and technical services capability of serving 

5 those customers. 

6 And if it was going to supply a major customer, it 


7 would probably have to have a demonstrated performance capa- 


least similar market circumstances. 


By Mr. Thurman: 


Q In your business judgement or opinion, would this be an 


8 bility in serving similar customers from like plants in at 
Opportune time for a company to enter the United States indus- 


13 trial gases market evan the grase roots? 
14 A Yes, six. 
15 Q- If the company could cnter -rasg roots, it also could 


A Yes, 83.26 


MR. TOPKIS: Your Honor, isn’t that rather 


argumentative? 


JUDGE BARNES: We have heard a lot of this on both 


case~in-chief and on defense, too. 


MR. TOPKIS: 


<i do not think, Your Honor, I ever 


asked a question which bagen, if a company could do such-and- 


such, could it do sweh-and-such. If I did, I would have movea | 


myself, to etrike “t. 


B 


3 enter ey aczuiring a sm2ll pany and expanding that company? 


JUDGE BAPNES 
phrased. 
MR. THURMAN: “ovidn’t it be nice if Mr. Topkis 
could handle both sides? 
MR. TOPRIS: L think it probably would. 
(Zaughter.) 
MR. TOPX.S: 


By Mr. Thurman: 


Q m your opinicn, could BOC compete for or-site constracts? 


A Yes, sir. 
Q Mr. BAier, there ..e¢ testimony in this record that when 
Air Products entered the United Kingdom, the industrial gases 
market in the United Kingdom, that the United Kingdom Govern-| 
ment assisted or ci.couraged Aix Products’ entry, is this | 
correct? 
MR. TOPKRIS: I would like te see « reference to 
that testimony, Your Honor. I racall no such. 
MR. THUPMAN: i do not know where. I thought that 
Mr. fopkis was precent during defenee bet -~- 
M.. TOPKYS: I happ2n to have been. I repeat my 
question. 11 ¢ need 4s a nage, not an argument. 
TUUPBMAN: Mr. Smith testified to this. 
TOPHIS: I woeld like a page. 
THURPN: And I believe Mr. Laister testified to 


this. And they have i nono2ely 2nd the Monopoly's Commission, 


Fae ecm erate mime aetna encima met t-ie 
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or the Government, enccuraged and helped Air Products come in 


this market. 


It is cert:ain.y of record. we can take time cut to 
locate it, if you want. 

JUDGE BARS2S: We don't have to uecate it. You can 
ask Mr. Baker if the Government did. 


MR. TOPKI£: i would have no objection to that. | 


MR. THURMAN: I asked him if they did and what-is "t 


JUDGE BARES: Ask him first if they did. 


| 
MR. THURMAN: i said, is this correct, or aid the | 


Government encourage: ox assist Air Products in entering the 
U. K. industrial gases iw:rket. 

THE WITNS°S: Precisely, the did not assist Air 
Products. If I caa clarify the point, the Monopoly’s Commis- 
sion ruled and established certain rules of competitive con- 
duct by the British Oxecca Company, as a result of their hear- 
ings, which would imzke it possible for any company to enter 
the U. K. market withou:: having the market restricted to such 
@n entrance. 

We received 19 direct support by the British Govern- 
ment or anybody else tec ente: thet market. But the British 
Oxygen was restrained i) :con preventing us from entering the 
market by sicning long-i:erm contracts with all of the industry 


and thereby precluling ovr Aarticipation. | 


By Mr. Thurine.n: 

Q Did B80C eve 41 plant, on-site plant, in the United King- 
dom at the time or Vitiy thereafter Air products’ entry? 

b British Oxyge. hei ijt some tonnage oxycen plants for 
serving the steel industry in the mid-195%. =< would guess 


1955, 1956, sometine «:ounc that period of time. And those 


plants were either in <he course of construction or started 


up shortly after w. @iscered che market in 1957. 
9 Would it be any :.ore ¢ifficult today to enter the United 
Statas industrial gas2i market than it was to enter the United. 
Kingdom industrvial ga:::r merka: at the time of Air Products’ 
entry? 

MR. TOPR S: For whoa? 
By Me. Thurstan: 
2) For any comoany .wt is willing to enter, any industrial 
gases marke<z, 3uc!: Vir Products not participating in that 
Market, pari:icipating -.: another market; such as 30C entering 
the United States martet? 
A In my judgement,ne. 
Q Té Air Products tiviid icse a contract with a customer, 
on-site contact, what: would happen to that plant? 

EN. TOPRIS: Erycuse me. May I have that question 
read, please, Your Horor? 

JUDGE BARNES ke: the question back. 


(The pex'ine cuestion was read by the Reporter.) 
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MR. TOPKIS: Instead of speculation and hypotheti- 
cals, could we have « «mestion about an actual fact? That is 
the best way to get meaningful testimony. I respectfully 
suggest. 

Tf Air Proércts as lost 2 tonnage contrast, let's 
hear about that experience. 

JUDGE BARNES: I would like to know if they have, 
and I would also like to know if their contracts cover such 
a contingency. 

THE WITNZSS: Yes, we have different types of con- 
tracts with different customers, of course, of different 
lengths and different commercial terms. 

The pattern, the general pattern, realty, nevenves 


around, really, two prine cases; contracts of five-year dura- 


tions where the plants are physically of such size that they | 


can be relocated to ansthex site, in practical terms; or con- 
tracts of 15 years' duration, where the plants normally, in 
teday's size cf such plants, cannot be relocated. 

i And the difference for the time in those contracts 
is because of the relccate: bility of the plants. You can afford 
to take a shorter length contract if you can re-employ that 
investment. ai scme different location. 

Like a computer can be taken out of an office build- 

ing and put over ther:. Brta very large plant, running for 


15 years’ duration, noorally cannot be disassembled and 
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reasrembled becacuse of the size and cos* and econemic conse- 
quences. And so, thos? cont:rects run for 15 years’ duration. 

And we have had contracts with steel corpanies and 


chemical companies, where our contracts at the expiration of 


‘ 
i 


those six time periods were not renewed. And in the five-year 


i] 


contract cases, thoge plants were relocated and re-employed 
at arnether similar customer. 

In the 15-year cases, the plants were either turned 
over to the particular customer, or were disassembled and sold | 
either for scrap or to the export market. 
By Mr. Thurman: 

Q Approximately how many on-site plants or tonnage plants, 
does Air Products have that have incremental capacity? 

MR. TOP?(5: That is incremental over a tonnage 
comnitment? 

THE WITNESS: 

MR. TOPKIS: 

By Mr. Thurman: 

Q Percent? 

ra I wovld estinzte, ch, tome 20 to 25 plants have such 
features and they voul.. represent approximately 75 percent of 
our installations cf that nature. 

Q Where dees this incremsntal capacity go, where is it 
marketed? 


A Well, normeli., it is Licvified and distributed to what 
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we call the merchant marke: for liquid gases, liquid atmos-- 
pheric gases and cylinder gas products, in the vicinity of ¢ 


tonnage plant installation. 


Q These plants where you have incremental capacity, is the 


tonnage sold at cost? 

Well, never intentionaliy. 

tonnage? 

Do you normally make a profit on ---a 

Yes, we do. 

That is, on the tonnage gas? 

On the tonnage portion, yes. 

Do the customers of Air Products that have their own 
Plants,that is, either purchased a plant from Air Products or 


other companies, do they heve incremental capacity? 


MR. TOPKIS: Your Honor, could I have that question 


I think it is not properly framed. 


JUDGE BARNES: All right, let's read the question 


(“he pendincs; question was read by the Reporter.) 

MR. TOPXES: I presa my objection. 

The question is bad ag to form, what does a customer 
of Air Products wie has; purchased his plant from another com- 
pany mean? 

JUDGE BARNES: I think it is & poorly phrased ques- 


tion, poorly framed. 


MR. THURMAN: Youx Honox, if the witness understands 
the question, I do not know. I will rephrame the question. 

Has Air Procucts expanded other products, such ag 
a steel company, bought existing plants or new plants from 
Air Products? 

THE WITNeSS: WE have had at least one instance that 
comes to mind where a steel company or steel-producing plant 
has purchased an oxygen plant. from Air Products in the United 
States. 

By Mr. Thurman: 

Q Does this plant have incremental capacity? 

A If by that, you mean does it have capacity in excess of 
internal ne=ds of that customer, there would be periods of the 
year in which that plant would havé capacity in excess of its 
internal demand, yun. 

Q What would that comeany do with its excess? 

MR, TOPKiS: Not what would it do. 

MX. THURMAN: Oh, for crying out loud. 

Mr. TOPKIS: What did it de. 

I we are talking about internal, we ought to have 
the facts. 

JUDGE BARNES: That is right, what did it do. 

tf the witness knows. 
THE “WITH25S: *¢t has cold that capacity, spare 


capacity to Air Products fcr distribution in the general 


; 
| 
} 


| 


| 
| 
| 
| 
| 
| 
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MR. THURMAN: Your Honor, this witness is an expert 


in this industry ard certainly, he can ask. 


He does not have to be down to a particular plant. 


We have people who are not experts here and certainly, he can 
say what he knows in the industry. And Mr. Topkis is trying 
te -<- 

JUDGE BARNES: The question was asked and answered 
SO We Can proceed. 
By Mr. Thurman: 
Q Do you consider companies who are backward integrated as 
comoetitors or potential competitors? 

MR. TOPKiS: Could we know what that means? 
By Mr. Thurman: 
Q Do you know cempanies like Ford? 
A Yes, Ford. 

That have their own plant, do you consider --- 

MR. TOPKSS: Oh, okay. 

THE WITNESS: Theix own oxygen plant and steel plant| 
By Mr. Thurman: 
Q Right. 
A Yes, we do. 

This was really t:he particular customer that I had in mi 

when I gave my explana‘:ion. 


Q Do you consider t:hem @ competitor or potential competitor 


of Air Products? 
A No, sir. 


JUDGE BARNES: Was your question broader than just 


MR. THURMAN: Yes, anybody that has their own plant. 


THE WITNESS: Yes, there are a few other instances 
in the steel and the chemical industry where people have | 
chosen to own their owa plent rather than purchase gas. 

And the normal pettern has been that any surplus 
to their requirements is scld to the industrial gas- industry 
for distribution to the general market. 

By Mr. Thurman: 

Q Is the sale of that excess usual or ona Spot basis? 
A It is on a spot basis and it is normally, you know, 
related to the incremeital, although there have been cases 
where the individual companies have contracted to supply 
surplus over a fixed period of time to an individual 
distributor. 


Q There is testimony in this record that volume has been 


increasing and unit vaiue has decreased. Do you know the 
reasons for that? 

MR. TOPKIS: Are we talking about anything in 
particular? 

MR. THURMAN: We are talking about industrial gases, 


I thought that is what --- 
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MR. TOPKIS: Tf do not think there is testimony in 
this record that that is true of industrial gases. There is 
quite specific evidence in this record as to particular gases. 
By Mr. Thurman: 

Q Oxycen, nitrogen and argon ? 


Yes. 


A 
Q Talking about tonnage? 
A 


Yes, I think ther: has been, if you take the composite oa 
all gases produced and solid, then, I really haven't studied 
personally. 

I think you are toferring probably to the Census informa- 
tion, but it igs certainly true in our own company and I think 
this is generally true, that there has been an increasing 
rate of volume shipment:s, and a declining unit value of such 
shipments. 

Now, this comes about because of, well, several factors. 
One, when a customer buys liquid, and pays a price, say for 
five million feet a month and he pays a price approximately, | 
15 cents and he takes - decision to shift from purchasing 
liquid to buying ges from a2 on-site plant, then, the price 
drops from about 15 to, ch, say, six to eight cents, 

So, there is < sharp drop in price. Now, normally, that 
decision is also ccupled with a decision to expand the appli- 
Cation and use of thor< gaso8s, so that you not only get a drop 


in price but you yet a: increaging volume. 
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And so if you take the weighted average of what existed 
previously and compared it after the fact, you will find that | 
is the case. Also, there has been an increasing use of ton- 
nage oxygen and tonnage nitrogen in these various industries, 
in the electronics, in the food processing, and that volume 
growth has been quite substantial. 

And so that particular pipeline business, when you divide 
it into the total value of shipments, will have an averaging- 
down effect of the unit value of those shipments. 

That has heen the basic pattern. 

Now, there also i3 a case where individual liquid custo- 
mers grow in size. Ani the indur’ pricing practice is to 
jprice product on cost <o deliver and the cost of delivery of 
large volumes ig less than fo svall volumes and as a conse- 
quence, the average price declines as the customer profile 
increases in an averace size. 

And that also has heen a pattern, because of the increas- | 
ing demand of individual customers to take more gases at a 
consequential lower average price. 

Q Do you have 23conomies of scale? 
A There is an econiiiy of scale in the distribution and in 


the administrative cosi:s and also the investment required to 


MR. THURMAN: Excuse me just a minute. 


(Brief pruse.) 


| 
| 
| 
serve individual accounit:s. | 
| 


{ 
1 


Q Has Messer Grileshicr ond Linde AG joined together in you 
knowledge in entering warksts? 
A yes. 

MR. TOPKSI: Any markets? 

MR. THURMAN: In entering markets, 

JUDGE BARNUS: Entering markets. 

THE WITNESS: It is my understanding that they do 
cooperate together in markets cutcside of Germany, that they 
approach those markets in & unified way. 

JIDGE BARNES: Is this Union Carbide? 

THE WITNESS: Wo, these are the two German firms 
that I think i referrei to in my previous testimony. To 
Messer Grieshiem and Linde AG, it is the same name as Union 
Carbide ‘wt the Gesman firm. 


By Mr. Thurnan: 
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By Mr. Thurman: 


Q In your opinion, .£ they were to enter the United States 
market, could you consider them as a consortium, appearing as 


a consortium? 


I think that we be “~ legal conclusion, wouldn't it? 
JUDGE BARNES: is your question, Mr. Thurman, 
whether they would enters individually or jointly? 
MR. THURMAN: That is the question, Your Honor. 


MR. TOPKIS: Would he consider them as a consortium? 
TEE WITNESS: Well, to my knowledge, they have not 
H 
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at this time adopted «he piactices as far as the United States) 
market that they kave adopted in European, or South American, 
ox South African markets. 

So, you know, I could only apeculate as to what 
their actual methei of entisy into the United States market 
might be. If it ware to follew the other pattern, then, they 
would probably jcin as a joint venture. 


Bat I just asve mo judgement about any specific 


plans that they ray heave. 


JUDGE BARNES: &re tn y in this market at all, do 
you know? 

THe WITNESS: The: firm Garman Linde Goes offer to 
aupply Plants into thi3 market. Messer sold their plant 
business to Garman Linda a few yeare ago and so is no longer 
an independent supplier of such plants, that is, oxygen plant 
building. That ie 
By Mr. Thurman: 

Q If Air Products w3rc2 rot participating in the United 
States industrial s2e°3 market, and had an interest in enter- 
ing, are there attactive sail companies operating in the 

Un ted States industrial gzses market today? 

Mk. OPES: Could «e have defined what does actrac- 
tive mean, what dows se211 mean? And beyond that, I think 
since the question 30 sivicusly depends on sn assumption 


wildly contrary te far: 


JUDGE BARNES: {I think it is. Air Products has bee 
in this market: for a rumber of years, they are one of the 
larger companies. 


I think your guesticn is really too hypothetical. 
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You might rephrase it in a different manner. 

MR. THURMAN: I want to know if it is an attractive 
acquisition. 

JUDGE BARNES: Are there attractive markets in the 
industry today that wena — attractive to Air Products to 
acquire, is that your quesi:ion? 

MR. THUR4AN: Yes. 

MR. TOPKIS: Yoday,is Air Products interested in 
acquiring some cempanies, is that the question? 

MR. THURMAN: No, not entering in the market but 
if they. were going to enter the market. 

JUDGE BARNES: £ think that is too speculative. 

MR. THURiAAN: They have entered markets throughout | 
the world, started ou: in this country and their first venture 
was out in 80C's terri-sory in the United Kingdom. Certainly, 
they would know if thece is any, any studying country, they 
would know who their competitors were here in this country and 
whether they tiould be attractive acquisition companies. 

JIOGE BATHE: Ycou can ask him if there are small 
companies in the i::du::rial s@s industry that would be attrac~ 


tive to some firm who wanted to anter this market. 


By Mr. Thurman: 

Q Are there saa.l comeanies operating in the industrial 
gase3 market in the United States that, in your opinion, would, 
be attractive to a potential entrant into this market, for 
acquisition? 

A As an acquisi :i9%? 


Q Yes. 


XI wiil just note my objection for the 
badly 


record and assume Jou: fone: will overrule it. 
JUDGE BARNES: All right, yes, you nay answer the 
question. 
THE WITNSSE. I would have co answer that affirma- 
ves, here arc 2 avmber of regional companies that 
an entrance inte this 
market through their acquisition. 
By Mr. Thurman: 
G A company with s27’s ebiliticr, covld they, would BOC 
expand one ef thes? morkets into a national competitor? 
A Well, of courte, shey would have to make a deal to 
acquire them, firs:. ind, of course, it takes two to make a 
@eal but asewnirg cha: suck en arrangement could be consummate i, 
there are regionel cocr2nies in araas of high industrial 
activity whic) cer:aln.y ccuid be expanded. 
Q What does it ear. if a company or plent is rated 150, 


260 tons pei day liquid? 
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That would be normally the liquifaction capability of 
that plant in terms of liquid tons a day of gas. And that 


gas could be either oxygen, nitrogen or argon or a combinatio 


of all three, which would add up to a total weight of such 


particular rating, 150 or 200. 
Q Are you familiar with the Niagara Palls plant of Burdett 
of Cieveland? 
A To a degree, ves. 
Q Do you know what =ne liquid rating of that Plant is? 
neal bathers it is 190 tens --- 
MR. TOPKIS: Excuse me, Your Honor. 
‘When we had the ownzr of that Plant here, it seems 
to me that to ask «his gentleman who can only know far less 


accurately than that owner, is a far less better way to 


gaser produced in one day or so liquified in one day of that | 
j 
{ 
: 
q 


proceed. 

I thus object:, on the best evidence grounds. 

MR. THURMAN: I see no reason why Complaint Counsel 
ehould he required to czli 2 witness from Cieveland to answer 
that one question. 

Certainiy, this was breught out on Cannox, who was 
trying to acquire the ciant but did not know the liquid capaci 
of that plant. 

MEK. TOPKI£: Righ:. 


JUDGE BARNES: if Mr. Baker knows, he may answer; if 
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he does not know, he can’t inswer. 
TOPFIS: May » ask the basis ez ais knowledge? 
* BERNES: Yeo, you may. 
is the basis of your knowledge, Mr. 3Jaker? 
THE WITPESS: Hearsay. 
MR. TOPKIS: I press my objection, Your Honor. 
By Mr. Thurman: 
Q Maybe it is reliable nearsay. What is it? 
A Well, it would have to come from other people in our 
company who have Gealt with those people over a period of time 
and I have been tcld by people who work for me --- 


MR. TOPKIS: I object. Forgive me for interrupting, 


i 
j 
? 
' 
{ 
| 
j 
i 
! 


sir, but that is exactly the point of my objection. 

JUDGE BARNES: You have been told by pecple in your 
company? 

THE WITMESS: Yes. 


| 
| 


JUDGE LARIES: Is 1t their duty or their job to know| 
| 


the capacity of these -lants? 

THE WITNESS: Yes. normally, becuase we have product | 
Swap arrangements with i:ffurent members in industrial gases 
where we trade our projuct and so we would like to know how 
much product they would have available at a particular locatio: 
so that we would be able to trade product from another loca- 
tion. So, it is very uch part of the industrial gases 


business. 
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JUDGE BARNES: What is your understanding of the 
capacity? 
THE WITNESS: 100 tons a day. 
By Mr. Thurman: 
That is liquid? 


Yes. 


That is correct. 


Q 

A 

Q Any tonnage gas will be extra? 
A 

Q 


It is my understanding that Air Products operates in 
several markets throughout the world and also Air Preducts' 
competitors, Liquid Aiz, BCC and such. 

Are ther any transferring of personnel among the various 
countries, by company? 

A You mean between companies? 
Q No, no, between countries, ina company. 
A Oh, yes. 


MRe TOPKES: Br individual companies around the 


MR. THURMAN: Yes, 

JUDGE BARNES: Does Air Products transfer its 
personnel? 

TEE WITNESS: From one country to another? Oh, yes, 
quite frequently, 
By Mr. Thurman: 


25 : Q Do you know if this is practice of other companies, 


| 
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practicing in more than one market? 
iI believe so, yes. 
Q How about between Canadian operations and United States 
operations? 
A I believe senior nembers of the Canadian Liquid Air Cor- 
poration now work for Liquid Air of the United States, yes, 


Six. 


Q in your business judgement, Mr. Baker, would BOC*s size 


emall company in the United States? 
MR. TOPKIS: In the rayon business, I assume? 
JUDGE EARNES: In the industrial gas business. 


MR. THURMAN: Cartainly, Your Honor. I can Say that 


Ne a see enema tephra tin i 


each time. He kno:s. 


THE WITNISS: Yes. Well, I think it is a matter 


of record that Bri:ish Oxygen has small size companies in dif-: 


ferent parts of tha world and operates them very successfully.) 


| 
: 
: 
| have any effect on whether B0C can successfully operate a 
| 
| 
j 


By Mr. Thurman: 
Q Approximately wha: percentage of merchant contracts come 
up for renewal each year, Mc. Baker? 


MR. TOPKiS: Objection, Your Honor. 


eaeeenuatemeaentinnmentereeentiareminione ee 


MR. THURMAN: In ‘she United States. 
MR. TOPK.S: Acrese the board? 
JUDGE BAINES: Yes, how abcut this, Mr. Thurman? 


De you mean merchant contracts row? 
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MR. THURMAN: Yes. 
JUDGE BARNES: I think you should have a foundation 


question or limit thie to Air Products or --- 


MR. THURMAN: Air Products, that is good. 


MR. TOPKIS: ‘So, the question is what, what per- 
centage of Air Product's contracts with whom, its Distributors! 
Individual accourits? Across the board? What? 

JUDGE BARNES: He said merchant. 

MR. TOPKIS: Yes, but those are all possible 
merchants’ contracts, I believe. 

JUDGE BARNES: He can answer generally if he knows. 

THE WITNESS: Well, taking all of our contracts 
together, approximately one-third of them come up for renewal 
each year. 

By Mr. Thurman: 

Q With distribu:or sontracts, are they subject to --- 

A The normal texms and conditions of our distributer con- 
tract is that they can be cancelled on, I believe, it is 90- 

days' notice, by 2ithe:: party. 

Q Do you know if this ig comparable throughout the 

industry? 

MR. TOPRiS: Oh, Your Honor, I object. 

There have been people here from every company in 
the industry. If this information were pertinent, it should 


have been elicited from tim. 
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JUDGE BARNES: If Mr. Baker knows, he can answer. 
MR. TOPKIS: Youx Eonor, forgive me, please, but 
he cannot know the terns cf other people's contracts unless 
he had read them. 5 


If he Goes, it is hearsay. The cchtracts are the 


way to prove it. 


I cannot cross—e:amine a contract tnat he read 


five years ago. 

JUDGE FARNES: Mr. Baker, do you have knowledge of | 
other company’s practices? 

THE WITNISS: Yes, our practices are very compavable 
to the whole indus=ry. 

JUDGE BARNES: Hew do you know this? 

THE WITNSS: Seacause we compete on our competitors’ | 
contracts as they come up for renewal, and as they compete 


On Ours. 


MR. THORMAN: We have no further question, Your 


JUDGE BARNES: Ali right, we will take a 10-minute 
recess. 

MR. TOPXSS: Thun you, Your Honor. 

JUDGE BARNES: Yes. 


XXXX ; (1. beief recass was taken.) 


ca 


Bultman 
EH 
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JUDGE BARNES: Mr. Baker wishes to make an addition 
er correction to his previous testimony. 

THE WITNESS: Yes. In connection with the length of 
the agreements for cur distributors, it is true that our distrilj- 
tor agreements involving largely the sale of equipment, welding 
and cutting apparatus, ere of 30 days duration. But where we 
supply gases to such distributors, those terms are similar to 
our industrial terms, running anywhere from one to rd years, 
with a pattern being of five years' duration. 

JUDGE BARNES: Ail right. Cross-examination. 

REBUTSAL CROSS~EXAMINATION 
By Mr. fopkie: 


Q Mr. Baker, I t:ke it youx company is today the smallest 


right? 
A I believe so, yes. 
Canox 
Q And Gammex is the next smallest? 
A I believe so. 


May of 1972 ats, 
Q And you testified, Mr. Baker, that between y o 


your company had a certain growth in shipments of industrial 


! 
} 
participant in the Canadian industrial gases business, is that | 


gases. Do you remenber thai: testimony? 

A Yes. 

Q Were you referring to growth in physical volume or growth 
in dollars? 


A Volume. 
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Q _ Physical volume, I see. Where did you get the additional 
gases from that you sold in May of ‘74 as opposed to May of 
"7a? 
A Well, we had surplus capacity in '72 and we added new 
capacity suring that period of time. 
Q I see. Do you happen to know, sir, the total capacity that 
you added between May of '72 and May of ‘74? 
A No, I cart quickly recall it. 
Q You actually shut down some plants in that period, didn't 
you, Mr. Baker? 
A We had a -~- yes, we have shut down some small plants, right}. 
Q Specifically shut one down, or you shut down one at 
Granite City, Illinois? 
A Not Juring that period, no. 
Q When was the Granite City, Illinois plant shut down? 
A Oh, there is a 70 ton per day unit that was probably shut 
down back in the late sixties, '68, ‘69, around there. 
Q You were supplying either General Steel or Lipsitz Steel? 
A Yes, I think General Steel Castings went out of business 


or something. 


A 
i plant, weren't they? 


| Yes, by pipeline. That is the same plant that supplies at 
that location. General Steei is a small local fabricator 


H 


| 
| 
{ 


| 
| 
| 
1, Q Well, they were being supplied from 450 ton a day at that 


H 

| 

ren to Granite Steel. 
' 

| 

! 


i 
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Q What other plar.ts did you shut down between May of '72 and 
"74? 

A Well, there were tio 15~year old plants in Pittsburg at 
Creighton, what we cal] our Creighton-Pittsburg plant. 

Q Right. 

A And one of those plants was sold to Northern Gases, and 
the other plant was sold to a gas company in Taiwan, China. 

Q Those were both 80 ton per day plants? 


A Yes, I said a a hundred ton -- 80 to 100, be $80 oxygen. 


Q Right. And they wexe sold after February 20, 1973, weren't 
they? 

A I think that is right, we pought a brand-new plant on 

Q And you also shut down a plant at New Johnsonville, 


Tennessee, didn't you? 


stream to replace them because of their high cost and age. 
| 


A Yes. There was an old plant of 25 tons a day capacity 
there that was replaced by a new plant, right. 
Q How about one of {5 tons per day? 
A That plant is stil. cperating. 
Q Oh, that was the onc that was going to be --- 
A At New Johnsonvilic. 
Yes, sir? 


EH That one is still operating. 
DR £0183 


ZA 


23 
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Q That was one that was scheduled to be mothballed? 
A Jels, I think what you may be referring to was that we 
did add a new plant at that sight, and when the plant was 
added, it was anticipated that Du Pont would not need that 
plant's output and subsequently, Du Pont's need wae such that 
they did require the citnout of that plant. 
Q I see. Have you since February of 1°73 expanded your 
Burns Harbor plant? 

Yes, we have. 

And your Clevelanc >lant? 

1973? 
Since o> 


Yes, sir. 


I think the expancioca at Cleveland probably would have 


in just slightly before that date or about the same time. 

Now, how about Geismar or Geismar? 

Geismar, 

Geismar, 

Yes. 

You have expanded your facilities there, too? 

Yes, we built a new plant there. The customer owned 
a plant which he shut down, and we subsequently modified that 
plant and réstarted it up, and are using it to Supply 
‘that customer, vight. 


Q And you have <lso brilt a number of new plants? 


maw it 
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Q And you have anncunced plans for building a number of 
additional plants? 

A Additional plants, that is correct. 

Q That is right. Now, you testified, I think, that you 
have received inquiries from various companies interested in 
being supplied with industrial gases by you? 

A Right. 

Q Those inquiries have not gone to your company alone, 
have they? 

A I presume not. 

Q And in supplying customers, you are giving preference 
to established customers rather than to supply new customers; 
is that correct? 

As a general rule, yes. 

And you imagine your competitors are doing the same thing? 

That is correct. 

Have you rejected any inquiry? 

We have told customers recently that we are unable to 
supply their requirements. I guess that is -- am I answering 
your question? 

Q Will you please name the customers to whom you have told 
that? 

MR. THURMAN: Objection, Your Honor. 

THE WITNESS: No, I cannot do that, out of confidenc 


to them. I would be disclosing their investment pians. 
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MR. TOPKIS: Well, then Your Honor, I move to 
strike the witness’ testimony on this subject. 

MR. THURMAN: Your Honor, certainly one thing the 
Commission provides for is that a company doesn't have to 
give up their customer list: this is very sensitive. 

MR. TOPKIS: I am not asking for customer lists, I 
am asking for custemer rejections. 

MR. THURMAN: It is the same thing. 

MR. TOPKIS: Oh, no, it is exactly opposite. 

MR. THURMSN: Oh, no, certainly noc. 

THE WITKMESS: I thirk I would be prepared to show 
Your Honor this irformation, but not to a competitor. 

JUDGE BARNES: Well, could we have the names written 
on paper and placed in camera? It would be disclosed only 
to the counsel of record here. 

THE WITKESS: If it would not go back to our com- 
petitors, I would be assured of that by Your Honor, I would 
have no objection. 

MR. TOPKIS: That is satisfactory to me. 

JUDGE BARNES: We will make this a Complaint Couns¢l 
exhibit number, if you will give me an exhibit. 

MR. TOPKIS: Your Honor, so that I may refer to it 


in interrogating the witness, first may they be identified 


by letter, as well? 


JUDGE BARNES: All right. 
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MR. THURMAN: I think this would be a Respondent 
exhibit; he wants it. 

JUDGE BARNES: Al}. right, we will put a RX number 
on it. Can we get a number? 

MR. TOPKIS: 256, Your Honor. 

JUDGE BARNES: All right, RX-256 will be a listing 
of customers, which the witness stated his company was not 
ablt to serve. I will ask that he write them on the piece of 
paper and put a company name opposite a letter, for example, 
A, B, C, D, and this document will be received in evidence as 
BOC-RX~256 (in camera). 


H 


(The document referred to was marked BOC-RX-256 


(in camera) for identification and was received in evidence. ) 


THE WITNESS: Would you like me to do that now? 

JUDGE BARNES: Yes. I don't know that it is 
necessary that you name ther all, but certainly give us a 
list. 

THE WITNESS: Well, there is just two principle ones 
that we have taken action on. 

JUDGE BARNES: All right, this document will go 
in camera, and will not be disclosed to anyone but counsel 
in these proceedirgs. 

MR. TOPKIS: Very well, Your Honor. 


(Judge Earnes hanc'!s the exhibit to Mr. Topkis.) 
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By Mr. Topkis: 
Q I take it, Mr. Baker, from the identify of the company 
listed on BOC-RX-256, “hat this was a request by that company . 
let's refer just ie Saceer A for the moment -- that you | 
constructed a plant; is that correct? 

That is correct. 
Q And the same is true of the company in opposite letter B; | 
is that corvect? | 
A That is correct. 
Q Have you refused any requests from any other companies 
that you construct Paes for them, in the last year, let 
us say? 
A Up to this tinc, no. 


Q Fine. Would :ou plieaca write on this exhibit the 


location in which those, the two plants listed on this exhibit, 


were to be constructed. subject, of course, to the same 
protection? 

JUDGE BARNES: Well, I don't think we need the 
location of the plants 
By Mr. Topkis: 
Q Weli, may I ack il: question this way, Your Honor -- did 
the requests by the ecuipany listed as to A, and the company 
listed as B involve any deperture from the normal operational 
area of those comm:nierc? 


No, I don't think so. 


<< eimremetaetneaet nartenenn wei t-sample an 
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As to A, Mr. Baker, was that a tonnage supply scheme? 
A That would be a tonnage oxygen plant, yes. 
0 Right, which was to be used, or which was to be used to 
supply a company other than the company listed as A; is that 
correct? 


A That is correct. The output of that plant would serve 


| 

| 

} 

other people. | 

Right. | 

As well as themselves, of course. | 

Yes. And the same is true as to B? | 

Yes. | 
Did your company receive inquiry from the ultimate bas 

consumer as to either cf these two Plants? 

I think in the secord case, yes. 

And how did you resvond to that? 

We were unable to supply that requirement. 


Did you bid or dic ou not? 


And some other cexpany got the contract? 


Yes, sir. 


| 
| 
We declined to bid. 


And the same is true as to A? 


> © > 52 > 2 > 0 Rad 


The company in reguist? 
Q The same is true 2s to A? 
A I don't know in the case of A because we don't know what 


the ultimate dispesitica of that product is going to be. 
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Q I see. But at least as to the one where you co know, 
a contract was let anc ihc plant is under construction, or 
at least is scheduled for construction? 
A I don't believe the contract has beer let yet, that is 
why there is a sensitivity about this. 
Q sce. 
4 Because you are dceling with future plans of that 
particular firm. 
Q I see. Okay, fine. 

So far as the ultimate tonnage customer on A is concerned 
and just to refresh you, let me show it to you. 


A Yes. 


iain eleseinisineiean asin i ilensisitamshe 


18) Was thet ultimate tonnage customer an existing customer 


of Air Products? 


A As I said before, I haye no specific knowledge as to what | 


the ultimate dispositicn of that is going to be. 
Okay, same question as to ings 
And it could be more than one customer actually. 
Ali right, same cuestion as to B? 
In the case of B, it was a single customer. 
Right. 
And the question cgain, please? 
Was thet single cus:omer then a customer of Air Products? | 


Yes. 


On a tonnage scheze. or merchant? 
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On a tonnage scheme, at a different location. 

At a different locatioa, I see. 
A And also as a merchant customer. 
Q Right. And was that customer simultaneously a tonnage 
customer of the company listed as B? 
A I believe they are. 
Q Now, you have testified in connection with your Brazilian 
operation, sir, that you are constructing an air separation 
plant in Sao Paulo? 

That is correct. 

And you have testified, I think, that you have got 300 

of liquid capacity there? 

That is correct. 

Do you have icnnage capacity in addition? 


No. 


The fuil outpvt will be liquidified, sir. 


A 

Q 

A 

Q So, it is just a straight merchant plan? 
A 

Q 


You answered my question in a fashion different from the 
way in which I phrased it, and let me explore that. 
A Well, I am trying te make a distinction between tonage 
where tonnage in excess cf what would be liquidified, and 
the plant where total output can be liquidified. That does 
not mean that from tine to time you could not supply part of 
the capacity that you have reserved for liquifaction as a gas. 


Q If a customer wanted it? 
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Yes, and he happened to be in close proximity. But the 
plant is designed basically to provide liquid. 
Q Does it have a 300 ton liquifier on it? 
A Yes. 
And it has also a capacity for expansion, has it not? 
Well, we could add further liquifaction capability at 
same site to this facility. 
Could you alto add additignal air reduction capacity? 
No, you would need a larger distillation capacity than 
we have installed. 
Q Could I ask that the witness write on BOC-RX-256 also 
for in camera treetiment, Your Honor, the name of the ultimate 
customer as to B, whom I believe he has said is known to him; 
is that correct, sir? 
A Yes, I can do that, if it is again kept in confidence. 
JUDGE BARNES: Well, is it necessary? 
MR. TOPKIS: I don't know, Your Honor. I won't 
know until I knew the aaswer to the question. I don't see 


‘any harm done in doing it. 


| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
| 


MR. THURMAN: Welj., I don't see the relevancy of it. | 


We object on relevancy. 

JUDGE BARNES: I think this has been explored enough. 
He stated that he had been unable to serve two customers, he 
has tolc you who they ware, why do we have to go any further 


on it? I don't see th: rolevaney of it, really. 
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MR. TOPKIS: Well, without knowing who the 


customer might be, Your Honer, I cannot suggest an answer to 
Your Honor. But I cannot see any harm that is done by a man 
writing a name on a picce of paper; that is all I am asking 
him to do. 

JUDGE BARNES: Well, if he has no objection, I 
will permit it. But I will not require it; put it that way. 

MR. THURMAN: believe he stated this is sensitive 
to start with. 

THE WITNESS: ‘Yell, that is my concern. Basically 
we are dealing with, you know, long-term investment decisions 
here, and with all due respect to proceedings here, it is 
a sensitive information. 

JUDGE BARNES: I think we have gone far enough, then. 

MR. TOPKIS: Very good, Your Honor. I bow to Your 
Honor's ruling. 

Now, Your Horov, if I may address the court for 
a moment, I just went to explain why I am going to ask Mr. 
Baker the next question, We have in the record as of this 


moment, an affidavit. by Mr. Me Ginnis -- no, I'm sorry, it was 


rejected, but we have the figures. No? Excuse me just a 


moment. 
We have a stipulaced figure, Your Honor, as to Air 
Products for the data it reported to the census for 1972. Tf 


would like to clicit from the witness, and I don't care whethe 


y 
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I get it orally, indeed: * would be surprised if I could get 
it orally, but in order that the record be complete, I would 
like to have the 3ame inforvation for 1973, since Complaint 
Counsel asked him to convare 1972 and 1974. 

JUDGE BARNES: Well, if he knows. 

MR. THURMAN : ft has nothing to do with this 
affidavit, now. This «ffidavit was rejected bacause it --- 


MR. TOPXIS: Easy, easy. 


MR. THURMAN: We were told if we wanted to have that | 


in to call Me Ginnis. 
TOPKIS: And we stipulated to it. 
THURMAN: Sti>oulated to what? 
TOPKZS: We stipulated to the figure that Air 
Products reported to the census for the year 1972. I request 
the same information fcr the year 19723.. I repeat, I «<< 
MR. THURMAN: We certainly have no objection to that | 
going in, if he knows. But we didn't get that figure from 
this witness, we got the actual backup documents and we took 
it from that, and that is how they Stipulated. We were not 
asked to stipulate to the ivon «ad steel industry without any 
backup documents which got in the record. We furnished the 
actual backup documents, end if he wants to get the documents 
for this, fine. | 
JUDSE BARNES: Wel, Me. Baker testified to a 


certain growth. Jf he knows the census figure, I will have 
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it placed on a -- I don't know, this is not his affidavit, 
I am not certain that this will help any. 

MR. TOPKIS: No, I am not going to show it to him. 
I wanted to show it to my self. I am sorry. 

JUDGE BARNES: All right, if you know. 

THE WITNESS: I don't know the census ~- I don't 
know whether in fact it has been submitted to the Census 
Bureau for 1973 yer. 

MR. TOPKIS: . See. 


THE WITNESS: So, you know, I just cannot respond 


- TOPKIS: Ail right. 

By Mr. Topkis: 

You did know the figure as to 1972, didn't you, Mr. Baker? 

Yes, sir. Well, shipments at actual invoice value. 

I think there has been an affidavit provided by somebody 
in our company to that effect. 
Q No, I am asking ycu, Mr. Baker, whether you didn't testif 
in this case as to your: chipments at actual invoice value 
for the year 16727 And I will go farther and ask you whether 
you didn't testify that it was 108 million? 
fh Again, I think we are ‘caiking about the same thing, that 
there was an affidavit submitted which I wag asked to confirm 


were these the correct information, and I said I believe that 


You are talking abowt census figures? | 
| 


A 355% 
to the best of my knowledge they were the best informati 


Q Weren't you asked thie ouestion by me, and dida'tc you 


re 


give thie answer: Qucution: Fer the year 1972? Answer: I | 


j 


is 


believe our shipments 21 uni invoice value was approximately, 
$108 million. 


A Oh, now you are teliking sbout dollar value. 


Q 


A Be ugh i were talking about volumes 


tt tent gta annem eto 


Q ao | size if I misled you. 


A 


Q $108 million, the: wes the figure for actual 


value cf your shiprenis: fer the year 1972, right? 


A That is correct. 


MR. THURMAN: Your Fenor, objection. 


| 
| 
! 


By Mc. Topkis: 
< Now, would you picase tell me the sane figure for 1973? 
MR. THURLAN: Cbicetion. Mr. Topkis is trying to 
confuse the record. '€ going from census to actual invoice | 
value. 
TOPKIS: Th what census asks for. 
THURMAN: Cens asks for shipments f.o.b. plant, 
He is talking avout apric nd ovanges now. 
By Mr. Topkis: 


Q I will teke the cemparable figure. What compares with 


$198 million for °.£72? 
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I don't have a dollar figure in front of me for 1973. 
Did you approximate it, sir? 
A I could approzimaice it, yes. I would have said it was 
up approximately 25 percent. 
JUDGE BARNES: Dollar-wise? 
THE WITNESS: Dollar-wise, yes. 
By Mr. Topkis: 
Q How about fiscal 1973 as compared with fiscal 1972, 
A They would again be about the same ratio. 
Q About 25 percent up? 


A 25 percent, yes. 


Q 25 percent up. In your figures, sir, pardon me, in your 


company, industrial gases are part of a larger division, or 
something like that? 
A That is a grovpirys of divisions. 
Q Right. But it is called an operating group? 
A Right. 
Q And industrial gases are within the gases and equipment 
group? 
A That is correct. 
Q And for 1973 over 1972, the gases and equipment group had 
an increase in sales, cid they not? 
I believe so, yes. 
De you happen to rerall the percentage? 


No, I don't. 


A 39bU 
Was it iess than five percent? 
i just don't recall it. You have the report in front of 
so whatever it says is the number. 
ecerteinly agree wit mou. fnd I show you BOC Exhibit 

RX-186, and call your attem:icn to page 16. 
A All right. 
Q And ask you, sir, whether with your recollection thus 
refreshed, you can tell us «he increase in sales, fiscal 
1973 over fiscal 1972? 

MR. THURMAN: 

JUDGE BAPNES: “That is the objection? 

THURMAH : gy hi - first, it is outside 
the scope of direct. /fnd secondly, it is not relevant. He 
is talking about seles: we were talking about industrial gases.) 

JUDGE BARMES: Well, I think this is relevant on 
eross-examiration. 

WITHESS: 

JUDGE BAFNES: They show a grouping increase rather 
than industrial gaces. 
THE WITNESS: Tha: is right. And there is a very 


clear reason for hat. Tha: grouping includes equipment 


sales. And equipnent sales are of a cyclical pattern. So, 


/ 

that in any one particular year, you may have large or low 

sales, based ‘on the agcounting practices we employ of includin 
7 


them “hen the contracts sre aztuaily completed. So, if it 
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is completed by the 30th of September, it is included. If 


it is completed by the 10th of October, it is excluded, in 
that fiscal year's results. 

And so the equipment business does have a cyclical 
effect on annual sales figures. 


By Mr. Topkis: 


the total sales of that operating group, don't they? 

A Yes, it would. The $108 million would compare with the 
1972 listed there in that particular year. And, I think 
actually we probably have stated in there that we completed 
certain large plants during that year in the text of the report. 
I think there was a large LNG plant that was completed, and 

a large number of heat exchangers for another plant that 

were shipped during that particular period. 


Q And those would be included? 


A In that grouping. 
Q In these figures, right? 


In those figures, yes. 


7 | Q Gases account for significantly more than 50 percent of 


20 | Q Right? 


A And I believe they were included in the 1972 results, but 


there were not similar shipments included in the 1973 results 


Q I see. 


A Because of the incidence of contract closing. 


Q I see. So you tell us that in 1973, as opposed to 1972, 
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and now I am talking calendar, sales of gases were up about 
25 percent in dollar voliwme? 
A Well, you axe taliing calendar, I was referrin 
fiscal years. 
Q Well, no, you wereu‘: referring to your fiscal years, 
were you, Sir? Your fiscal year ends September 3Cth. 
A Right. 
Q All right. Let's take it this way, for fiscal 1972 over 
1971. Your total sales of your gases and equipment group 
went up from $157.2? to $172 million, isn't thet right? 
A Yes, I think that ic what it says here. Right, yes. 
Q Ane for the next fiscal year, it went up to $180.5 million, 
right? 
A 
9 And, a8 a dekver cf fact, sir, starting with 1969, your 
trend in dollar sales had been steadily wp at about the same 
percentage, rough.v, isn’t that right? : 
A I guess. 

That is correct, yes. 
Q Now, so if your gescs increased 25 percent, from 1972, 
and now I am not taikiag fiscal, I am talking calendar, and 


Iwill ask you the foundai:ion question first, did your cases 


sales go up 25 pexcent is dollars between 1972 and 1973? 


CLL PNR een Sheena tet einem tran rte natesaent ence ai an = ss 


I think I inéivzated ea:lisr that I did not have the exact 


figures, but I approximated that would be correct, yes. 
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u Q Okay. And if you testified earlier your sales were 


$108 million during 1972 --- 


3} A Right. 


4 Q ~-- that would put them at about $135 million in 1973, 


right? 


6 A Right, yes. 


7 Q Did the bottom drop out of your equipment sales, or 


something like that? 


9 A No, as I tried to indicate to you, the actual completion 


10 date of any individual contracts determines which fiscal year 
1 that it is included in. So, you could have a ten million 

12 dollar shipment that was completed, let's say, in September 
13 of one year, and it would be included in that particular 

14 year, and in the following year if it was completed, a simila 
15 shipment was completed, say in October, then it would be out 


16 of that next year. So, the incidence of the contract com- 


17 pletion date has a significant effect as to when large incre- 
18 ments of sale are included in any one particular year. 

19 Q And that is delivery of plants; that is what you are 

20 talking about, right? 

21 A That is delivery of plants and equipment, that grouping 
22 includes plants and sales. 

23 Q Right. And in 1972, during calendar 1972, what plants 


24 you completed. 


25 A Well, not from memory, in that precise time-scale, becaus 
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I would have to look it up. 
Q And equally, you are not sure about 1973? 
A No, again, because the actual date with respect to a 
calendar year or fiscal year would affect published informatian. 
Q Actually, did you complete any plants that you delivered 
to anybody else in 1973? 

JUDGE BARNES: Calendar 1973? 

By Mr. Topkis: 
Q Calendar 1973? 
A I believe there was a shipment of one heat exchanger to 
the Shell LNG plant in 1973. 
Q How about in 1972? 
A I think in 1972 we had Significant shipments, and again 
I am talking about a calendar -- I mean, fiscal year basis. 
Q Yes, you are talking about calendar, I am talking about 
fiscal as His Honor pointed out. 


A Okay. I would have to reconstruct the information. I 


just don't have it on a calendar basis. 


Q Do you have it on a fiscal basis in your head? 

A Well, I have a surmise of what it is, yes. I think the 
report will attest to that. The text of the report talks 
about shipments, I think, of items that are included. 

Q The '73 report, sir, is that the one that you are refer- 
ring to? 


A Do you have the 1972 or -- 
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(g Yes, I think we do. 


A I think the 1972 report would refer to the shipment of 
very large LNG exchangers to the Brunei project, which was 
a very large dollar value. 

Q How do you spell that, sir? 

A B-r-u-n-e-i. 

Q Is that an earning country or what? 

A It is part of Sarowac, which is in the outer -- it is 
part of Borneo, I beg your pardon. And it is listed here, 
those exchangers did start up in production in 1973. So, 
they were shipped in 1972. They started up in 1973, they 
went operational. 

Q In 1973? 

A And they were shipped in 1972. 

Q That is fiscal 1972? 

A Right. 

Q So that they would be included in your fiscal 1972 sales? 
A The results, but they would not be included in the 1973 


results. 


Q Right. Now, would there be any completion in fiscal 1973? 


A My recollection is that as far as our fiscal year is 
concerned, it was a very low year for actual contract for 
actual completions of equipment. 

Q What was the contract price on that Brunei sale? 


JUDGE BARNES: I don't see this. 
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MR. THURMAN: Objection. 

MR. TOPXTS: Well, Your Honer, the witness has just 
said that this has mac<c the difference. J want to know hw 
much of a difference. And I would imagine that there can be 
no secret about what 2 country pays for a --- 

THE WITNESS: eli, it was not a country, 
an individual company who bought that equipment from us. 

JUDGE BAFNES: Can you give us an approximate 
figure on it? 

TRE WITHESS: Yes. it vas an eicht figure contract 
value, in excess of $10 milion. 

By Mr. Topkis: 
Q And under 207 
A And under 20, that particular contract. 

JUDGE BARNES: I propose we adjoumm for iunch now. 
Would that be --- 

MR. TOPKIS: whet ever Your Honor wishes. 

JUDGE BARNES: Off the record. 

(Discussion off the record.) 

JUDGE BARNES: Back on the record. 


By Mr. Topkis: 


Q You testified, I »elieve gir, that in the last, oh, coupl 


of years or something iike that, as demand has firmed up for 


x 


industrial gases, marqinal prices and costing has yielded to 


full prices and ccstinu. Dc you remember that testimony? 
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That is to say you wer trying to get your preferred 
profit margins; is thet: right? 
A Well, that i3 your term, we are trying to qet our his- 
torical ones, if yeu will 
Q Ok ay , fine. 


A The ones we duilt the plant in anticipation of, yes. 


Q All right, that is tre of your company? 


Yes. 

You xseally don't know whether that is trve of any of 

competitors, do you? You haven't discussed that subject 

them, have you? | 

No, sir. 

Now, on the subject ef your entry into the U.K., in the 
1950's, at that cine British Oxygen --- well, at that time you 
began offering five-yecr contracts to customers, did you not? 
A That is correct. 

Q And at that time, British Oxygen was permitted to of fer 
contracts of no more than one year's duration; is that correct 
A That is correct. That was the proviso of the Monopolies 
Commission. 

Q Right, sir. And similarly® the Monopolies Commission 
required British Oxygen to sublish its prices, did it not? 

A That is correct. 


Q And it forbade British Oxygen to deviate from those pric 
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did it not? 
A fThat is correct. 
Q And you were not so restricted? 
A That is correct. 


Q You said, sir, that there were some regional companie 


in the United States which, the acquisition of which, assuming 


their willingness, could accelerate one's entry into the 
United States? 

A Yes. 

Q What regional companies did you have in mind, Big Three? 
A No, I think they are a fairly large regional company, 
certainly if one could acquire them it would accelerate 
one's entry. I would think more in terms of Burdett of 
Cleveland, Burdett of Norristown, Alabama Oxygen, Selox, 
Pacific Oxygen, firms of that nature, Northern Gases. 

Q That is about it, isn’t it? 

A They would be the principal ones that come to mind. Big 
Three certainly is a regional producer, but very much larger 
in size. 

Q Right. In Canada, sir, you are selling the air gases? 

A That is correct, oxygen, argon, and nitrogen. 

Q You are not selling any carbon dioxide? 

A Not to my knowledge. We may sell small cylinder quantities 
but it is not a significant part of our business. 


Q You do sell carbon dioxide in the United States? 
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A Yes, we do. 
‘9] Who are the principal sellers of carbon dioxide in the 
United States? 
A Liquid Carbonic would wrobably be number one. 

MR. THUAN: Objection, Your Honor. It is outside 
the scope of direct. 

JUDGE BAINES: Overruied. 

Yeu may proceed. 

MR. TOPKIE: Thans you, Your Honor. 

TRE WITNESS: Ligwid Carbonic, the Chemetron, Air 
Reduction Company. There is two smaller companies, Southwest 
Cpyeceintion. X believe it the name of one, and Carbon Air, 
is the name of ancther cre. 


By Mx. Topkis: 
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Q And you have listed them in the order of their significan 


pals ER 2 ae 
t 
‘ 


A The last two i would net know what their relative market 
Q Up to che last tac. 

A Yes, the first three, certainly. 

Q Okay. Since you last uestified in this case, Mr. Baker, 


\ 
how many times have you spoken with Complaint Counsel? 


Ayn I would say twice. 


Q Where, sir? 
A In Allentown, and in Washington. 


With whom did you sneak? 


MR. THURMAN: “ni:; ig interesting, but what relevan 
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does this have to this case? 
JUDGE BARNES: I will pexmit him to answer. 
THE WITNESS: Well, most of the gentlemen at this 
table. 
By Mr. Topkis: 
Q Most of them? 
A Yes, sir. 
Q By most, do you mean four or five at a crack, something 
like that? 
A That is right. 
Q In both places? 
A In Allentown, I think that three of their representatives | 
called on us. 


Q And in addition tc those tro eccasions, I wonder, did 


you by any chance cpeak with Complaint Counsel this morning 


before you began ‘:estifying? 

A No, sir 

Q When, in what ordcr did these two meetings take place, 

Allentown first anc then Washington, or vice-versa? 

A Yes, sir, Ailéentown fi-zst. 

Q When was the Allentcemn? 

A Iam trying to ge: exactly the day, what was it, Monday? 
MR. THUPMAN: Lest: *riday, if you want to get the 

record straight. 


THE WITNESS: ast: Friday, I am sorry. 


By Mr. Topkis: 


| 
| 


| 
| Washington? 
| 


A That wes yesterdey attcrnoon. 


Q When did the weetirg in Alientown start last Friday? 


i 
: 
Q Leet FPeiday in Aijentowm. when was ¢t eeting i | 


{ 
i 
! 
| 
| 
! A I don't know w+ it Sierted. f entered the meeting late 
} ' 
{ 


| 
| 
| 


| in the afternoon. 


: 
; 
iy 


| 
| 
bg And how long id you actend? | 
A Oh, maybe haif ar heur. | 
Q And yesterday 2ftsrnoon, where did you meet with Complaint! 
Counsel? 
A In the FTC officer. 
Q When did you arrive there? 
A Approximately 3:23. 
And you stayed until -.-- 
Approximatcly 5:3, 
You have refverzd it 11] cimes to meet with us, have you 
Mr. Baker? | 
I personally have act sefused. But I understand that von | 
approacned our corisel. | 
‘ And a message of <:fus:.l was given to us to your know ledge}; 
is that correct? 
A I understand, -:ha’. 4: correct. 


MR. POPRES: 9) fuirccher questions. 


MR. THURMAN: I have two short questions. 
REBUTTA:, REDIRECT EXAMINATION 
By Mr. Thurman: 
Q In the company A cn it. In camera document, on the in 
camera document, I don‘i: knew the number. but 

Yes, sir. 

Dees that have inc:remental capacity, that plant? 

They inquired if we would supply Liquifaction capacity for 
both teetias. So, it: is both tonnage gaz and liquid makinc 
capabilities to be supplied, yas, sir. 

Q is that true fer B? 
A Yes, sir. 
Q How many piants did Air Products have in the Unitsd King- 
dom when the restriction was listed? 
MR. TOPKIS: When what restriction wes lifte 
MR. THURMA-N: ‘The restriction you talked 
JUDGE BARES: Wher the Monopolies Commission 
restrictions were lifted. 
MR. TOPKIS: Oh. 
A We had two plants ‘n 
course of construction. 
By Mr. Thurmen: 
Q Do you iecalil what cise those plants were? 


i 
of it -- the oxygen liquifacticna capacity, 


i 

- * * . } 
“£ Yestriction, is ten tons a day 
| 

| 


{ 
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at Fawley and 25 tons a day in Cardiff, South Wales. | 
MR. THURMAN: We have no f£uriher questions, your Honos. 
RELUT.1. RECROSS-EXAMINATION | 
By My. Topkis: 


Q Could we just know what date that was we have been talking 


; Care on stream in 1961, and the other one 
was infi962. 


You entered in 


Where were you getting your supply from? 


A No, we entered the market first as a builder of equipment. 


{ 


j 

| 

{ 

| 

Right. | 
i 

I 


And we sold appratus ts steel companies, and then took a 
decision late in '59 to bvild plants for our own use, having 
successfully negotiated » contract to supply both a base load 
pipeline supply an? then wa edded incremental 25 capacity. 


MF.. TOPEITS: 360 No further questions. Thank 
REBUTTAL RIBIRECT EXAMINATION 


Q One further quest..on. Was this restriction on the mer- 
chant gas? 

A Only tlc merchant gas. There was no restriction on 
tonnage gas. 


JUNGE BAR IES 


| 
By Mr. Thuraon: 


MR. TOPKiS: if we may 
Honor, please. 


THE WITNESS: 


JUDGE BARNES: Yes, I think they may have 


question. 

(Whereupor, there 

; MR. THURMAN: 

think so long on thie lasi: questi 
to when the restrictions went 

WR. FOPKIS: ieil, pechaps I should 
10 minute recess for the first time in 
to, however. 

sir, we will give y 
REBU? VAT, RECROSS-EXAMINATION 

By Mr. Topkis: 
Q Mr. Baker, th2ive truc a restriction, was ther 
the terms of 20C's «s:onrace contracts as to their 
A I don't believe ac, sir, not the large on-si 
Q. That is all. 
A I- believe that they ware able to enter ints 
ten to 15 years’ dugation and did so in parallel 


during this same time period. 


Q But so far 43 supp .ving customers, merchant 
A 


Merchan*: customer: 


e not, 


duraticr: 


te pi nts, 


custone 


rs? 


£3079 
From such on-site plants? 
Yes, thet is different. i meant the tonnage customers. 
Right. 
~ Yes, the merchant custonere during the period of these 


first two plunts that we built, they were under restriction. 


A And. that restriction wag removed when we built our third 
plant. 

MR. TOPKIf: #12 right. Thank you. 

JUDGE BARNES: What restriction was the first? 

THE WITNESS: & would have to recall. I think '63 or 
"64, sometime in thet period. 

MR. TOPKIC: X% think, to be quite sure, your Honor, 
so the record shouldn': contain error, it was '62. 

TH’ WITNESS: All right, earlier than I thought. 

JUNGE BARIES: Ail vight. Any further questions? 

BR. TOPKIS: Wo, your Honor. | 


JUDGE BARNES: ix. 3aker, thank you for your tertimon: 


(Witness excused.) 


MR. YOPKIS: ¢€ wili return this to your Honor, if I 


(Wher A, counsel handed subpoenas to his Honor.) 


Thanks. 


THE WITNE3S: All sight. 


JUDGE BARNES: Off the record. | 
i 


x 
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Whereupon, there was a discussion off the record.) 
JUDGE BARNES: Cn the record. 
MR. THURMAN: Complaint counsel offers CX 336A chicos 
4 || CX 341B, for identificazion,to be received in evidence as 
5 || CX 336A through CX 3413. 
XXXXXX 6 (The documentsreferred to, CX 336A through CX 341B. 
was marked for identificaction.} 

MR. TCPKIS: ‘Your Honor; so far as Exhibit 337 is 
concerned, <= don’t know what its date is, as it is such an 
excerpt, too much has Seen excerpted, if I can put it that way. | 

JUDGE BARIIES: it seems to be rather ancient, too. | 

THS WITNESS: Yes, 1% does go back to 1954. 

JUDGE BARNES: telieve the date at the top says 


United States Census, 1958, on my copy. 


THE WITNESS: I think that has been cut off on my 
THURMAN: It says inside there 54 and 58, at the 


WITNESS: Weli, just so we could go find the 
original, may we have this ducident saeecitind to us. 
JUDGE BARNES: Thet is 337? 
THE WITNESS: Yes. 
JUDGE BARES: s there any way you can identify it, 
Mr. Thurman? 


MR. THURMAN: Yes, it is 1958 Census, Census of 


manufactures. 


nw 


tix. TOPKIS: Okay. I am sure your Honor can take 


EH 7 | A Q57% 2796 


3 |i notice of it. 

4 JUDGE BARNES: Hx. Topkis, it is written across the 

3 || top, probably your copy does not have it. 

6 MR. TOPKIS: Right, that is cut off mine for some 

7 | reason. | ‘ 
8 JUDGE BARNES: United States Census of Manufactures: ~~ 

9 | 1958. | 

19 MR. TOPKIS: Right. The only point I would raise 

| then, your Honor, is that this seems like rather ancient history. 

12 JUDGE BARNES: I would like the purpose for the offer| 
13 || of 337. | 

14 MR. THURMAN: I am. glad you brought that up, your 


} 

15 Honor. That is oux whole purpose. If you recall, Kridle, 
{ 
| 


16 I believe hinted that, :cu know, there is a committee or some- 
17 thing looking at a chanje of definition, or some such thing, 
13 of industrial gases. ‘nis is the purpose, to go back these 

19 || many years and show th: Gefinition has been the same all these 
20 | Many years. Thzt is t22 whole purpose. 
24 | MR. TOPKIS: Hell, certainly whatever any other 


exhibit may show, Exhibit 337 to which we are now directing our 


22 | 
23 attention does not show that:. It contains no definitions. 
MR. THURMAN: Eut it shows the categories -- excuse 


me, were you finish 2d? 


| MR. f6Pi +3: ©. du conseguence, press my objection. 


& 3578 
I notice, i.e., that the terme seem to strange. Ther 
thing here about eiemental g2ses and compressed and 
gases. 


MR. THURMAN: All this is the same, your Honor. It 


goes right down by cever. digit, four digit through seven digit. 


That is the whole purpese. 

MR. TOPKiS: That is the whole purpose of it? Then 
the definitions are contained in 336. 

MR. THURMAN: Well, the definition, this is to show 
the reporting was the seme, the same catetories, reporting. 

JUDGE LARNES: ‘Let me understand something now. You 
are offering the entire group for one purpose, is that correct, 
this entire group of documents? 

MR. THURMAN: Yes. 

JUDGE BARNES: To show that the definitions remained 
the same? 

MR. THURMAN: Definitions and reporting categories, 
yes. Way back they had a shift from a number, = think in ‘46, 
the numbers shifted from one number to 2813. 

JUDGE BARNES: Well, I don't believe we have an 
identification of tkese exhibits read into the record, Go we? 

MR. THURMAN: No, we don't, your Honor. 

JUDGE BRRNES: Well, can you do that, so the record 
wiil be complete? 


MR. THURIMEN: May i use the copies I handed, your 


Fansaeeten ina tunneioeeneashetidceen phase daoarycmeseatention eae te ema 


4 357% 


TOPKIS: Use wine. 
THURAIN: Yours ax@ vorcobably as bad as mine. 

MR. TOPKIS: ‘Jorse. 

MR. THURS.N: Cu 336A is the cover sheet, the Standa 
industrial Classification Menai, dated 1957 from <he Bureau of 
the Budget. CX 3351 in the definition within that manual for 
iene number, or excuse me, for industry number or SIC 2813. 

CX 328A is the cover sheet for the Standard Industria] 
Classification Manuel 1967. Cx 338B is the definition for 
SIC 2813, industrial guesses. CX 337A is the coversheet for 
Volume 2, Part 1, of the United States Census of Manufactures 
for 1958, Industry Statistics. 337B and CX 337C lists the 
categories reported by tour digit. SIC number, and five digit 
and seven digit. Cx 37i: also gives the foot notes, for that 
manual. 

CX 339A is th: cover sheet for the Standard Industria] 


Classification Manual i¢72. Cx 339B gives the definition withi: 


that manual for inivstriai gases, SiC 2813. 


CX 34CA is the cov?r page for Standard Industrial 
Classification Manzi ‘vor 13945. CX™MOB is the definition for 
SIC 238€, which was the predecessor to 2813 for compressed and 
liquid gases. 

CX 341A “2 the conversion table -- ig the cover page 


for Standard Indusi:r ia} Ci.2s tification, Corversion Table of 


\ a 3940 


a 
u f Manufacturing INdustries Pron 1945 Edition to 


the Bureau of the Budget. And chis was prepared in June 
And CX 341B shows che conversicn from 2896 to 2413. 

JUDGE BARNES: Any chjection to the exhibits? 

MR. TOPKIS: = couldn't imagine obiecti 
your Honor, I may one cay understand it ail. 

JUDGE BARNES: All right. I will receive on the 
of official notice the exhibits which complaint counsel has 
identified. 

MR. THURMAN: Just a moment, your Honor. 

JUDGE BARNES: And these are Commission Exhibits 
and B, 337A through D, 338A, B. 339A, B, 345A, B, 341A, B. 

(The documents referred to, CX 336A through 3415 

were received in evidence.) 

Anvthing further, Mr. Thurman? 

MR. THURM-.N: Yes, your Honor. 
have an outstanding subjocne of Stanford 
returned on it yet. I believe the time was too 
Supposedly it was beinc put in the mail the day 
day. 

JUDGE BARNES: Day before yesterday. 
been Tuesday. 

MR. THURMAN: Tuesdey. 

MR. TOPXIE: <= was told that they mailed it on 


t Monday to your Honor. ‘1.4 I vas also told that. they hadn’t 


received a subpoena as 2£ that time, but they vere being 
terribly cocwerativ:. 

MR. THURMAN: So se may want to introduce something 
from that docwnent.. 

JUDGE BERRIES: Well, it may be in the mail this after- 


noon to me, I don't know. Can you tell ug basically what is 


being sent? 


MR. THUFMAN: Stusics teferred to by Dr. Kridl to bac: 
up his expertise. 

JUDGE BARNES: And enything else? 

MR. THURMAN: Supposed to be back-up documents. 

JUDGE BARNES: The back-up documents co che study? 

MR. THURMAN: Yes. 

JUDGE BARNES: Also I believe there were the 
correspondence betw2en tlie company requesting the study and 
Standard Research as t: “he neture of the study. 

MP. THURMAN: Ves. 

JUDGE BARES: Now what, any suggestion on, in the 
event you want to placc semstring in evidence from that, is 
that correct? 

ME. THURMAN: Ves. 

JUUGE BARNES: Well, we will leave the record open 
for that one purpose. And < suggest then when you get the 
dozuments or when i ge: theu, I will turn them over to you. 


Zf you decigs to use & 7 you give Mr. Topkis copies and 


hopefully we can receive them toro 

MR. TOPKIS: ‘vre. 

MR. THURMAN: Now, I forgot one item; maybe I should 
bring it to your Honor's attenticn. 

JUDGE BARNES: You certainly should bring it to my 
attention, yes, at this time. 

MR. THURMAN: I was told by general counsel they 
going to mail it provided they Gidn't get any objection from 
whoever they were performing the study for. And if they have 
objection to that, they might move te limit or 
can't say positively it was put in the mail at 

JUDGE BARNES: Well, if they move, I can consider 
that and also I will consider it in the light of Dr. Zridl. & 
did not make that consideration at the time < cieees ine 
subpoena, but we will work it that way. IZ documents are 
returned, and complaint counsel decides to use any, copies will 
be furnished to respondents’ counsel, and hopefully the issue 
can be resolved by an order and we won‘t need any further hear~- 
ing. 

So, is there anytaning else, Mr. Thurman? 

MR. THURMAN: We nave nothing further, your Honor. 

JUDGE BARNES: Anything further, Mr. Topkis? 


Mn. TOPKIS: No, your Honor, we are done. 


| 
} 
| 
| 
j 
j 
Hi 
| 
i 
; 


JUDGE BARNES All right. We will set a date for 


proposed! findiags. The normal time permitted is 90 days between 


the close of the re::ord 
that we can shorten 
MR. TOPKIS: 
a timetable for us. Ji 
JUAGE BAR IES: 
MR. TOPKIS: 
JUDGE BARNES: 
MR. WOLLEN: 
JUDGE BARNES; 


. 
> 


MR. TOPRI: 
SUDGE BARE 
MR. WOLLEJ: 
JUDGE BARGES: 
TOPKISs 
JUDGE RARIES: 
will be due July 26zh, 
MR, TOPKIS: 
JUDGE FAR IES. 
no 
ruling on the Stand rd 
is the only thing. 
TOPRIS: 


TR Cd 


GUDSE 


BAR IES 


Su, Gid 
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- 
“ 


am hopeful 


this 


= 


tour Honor has already, I think, set out 


iy 26th, I think, was the date you set. 


that 


Did. we do before? 


‘Sn 
les, 


dow about reply briefs? 


Tea cays. 


Yer. days fram there? 


Cie 


ae a 


we * 


Auguste Sth. 
Right. 
Ait eight, we will, prepared findings 


“ 


<colies due August 5th. 
oht, 


Anc I am going to close the record. 


sally chose the record until we get a 


Resecxrch Gecuments, but otherwise, that 


4 
a 


nat is the only thing that is open. 


“ 
fa § 


sight. Thank you very much 


#9554 


for your cooperation. We will adjourn the hearings. 


(Wnereupon, at 12:45 p.m., the hearingsin the matter 


were adjourned.) 


4 
End EH 


